AGENDA
REGULAR MEETING OF THE
JOINT POWERS AUTHORITY BOARD OF DIRECTORS
THURSDAY, SEPTEMBER 16, 2021 – 9:00 AM
NOTICE TO THE PUBLIC
The regular meeting of the Board of Directors of the East County Advanced Water Purification (AWP) Joint Powers
Authority (JPA) will be held at the appointed meeting place, the Board Room at Padre Dam’s Customer Service
Center, located at 9300 Fanita Parkway, Santee, California. Attendees not fully vaccinated must wear a mask at all
times while in the building.
The meeting is also accessible online via GoToWebinar and by teleconference pursuant to certain Brown Act waivers
under the Governor’s Executive Order in response to the COVID-19 pandemic.
To watch via webinar click on the link below:
https://attendee.gotowebinar.com/register/2348920093201794575
ID: 644-678-643
After registering, you will receive a confirmation email containing
information about joining the webinar. (You may use a pseudonym
for your name if you wish to remain anonymous)

To listen via teleconference dial:
+1 (415) 655-0052
Access Code: 684-897-699#
Enter # again when prompted for audio
pin

The complete agenda package is available for public review at www.EastCountyAWP.com. No action may be taken
on any item not appearing on the posted agenda, except as provided by Gov. Code Section 54954.2. Any written
materials provided to a majority of the Board within 72 hours prior to the meeting regarding any item on this agenda
will be available for public inspection on the JPA’s website. For questions or request for information related to this
agenda contact Amy Pederson, Board Secretary, at 619.258.4614 or apederson@padre.org.
Upon request, this agenda will be made available in appropriate alternative formats to persons with disabilities, as
required by Section 202 of the American with Disabilities Act of 1990. Any person with a disability who requires a
modification or accommodation in order to participate in a meeting should contact Amy Pederson at 619.258.4614
or apederson@padre.org.
PUBLIC COMMENT INSTRUCTIONS
Members of the public may address the Board regarding items not appearing on the posted agenda, which are
within the subject matter jurisdiction of the Board. If attending via GoToWebinar, attendees must register for the
webinar prior to the start of the meeting. When the item is introduced, attendees will click the hand raise icon
within the meeting platform and will be called on to unmute themselves when it is their turn to speak. If attending
in person, fill out a “request to speak” form located near the entrance of the board room and provide it to the Board
Secretary. Public comments are limited to 3 minutes.
Public comments may also be submitted in writing through the public comment e-form at least a half hour prior
to the start of the meeting or mailed to the attention of Amy Pederson, East County AWP JPA, PO Box 719003,
Santee, CA 92072. These public comment procedures supersede the JPA’s normal public comment policies and
procedures to the contrary.

AGENDA
●

CALL TO ORDER

●

PLEDGE OF ALLEGIANCE

●

OPPORTUNITY FOR PUBLIC COMMENT
Opportunity for members of the public to address the Board (Gov. Code 54954.3)

●

ITEMS TO BE ADDED, WITHDRAWN OR REORDERED ON THE AGENDA

1.

APPROVAL OF MINUTES
Recommendation:
Approve the minutes of the August 19, 2021 JPA Regular Board Meeting.

●

ACTION AGENDA
Items on the Action Agenda call for discussion and action by the Board. All items are placed on
the Agenda so that the Board may discuss and take action on the item if the Board is so inclined.

2.

PLANNING AND ENVIRONMENTAL COMPLIANCE REIMBURSEMENT AGREEMENT BETWEEN
THE EAST COUNTY AWP JPA AND THE CITY OF SAN DIEGO
Recommendation:
1. Hear staff report.
2. Approve the Planning and Environmental Compliance Reimbursement Agreement
between the East County Advanced Water Purification Joint Powers Authority and the City
of San Diego and authorize the Interim Administrator's CEO/General Manager to execute
the agreement on the JPA's behalf.

3.

AWARD OF PROGRESSIVE DESIGN-BUILD AGREEMENT FOR PACKAGE 4 OF THE EAST COUNTY
AWP PROJECT
Recommendation:
1. Hear staff report.
2. Adopt Resolution to accomplish each of the following:
a. approve the form of Progressive Design-Build Agreement (“Agreement”) between the
East County Advanced Water Purification Joint Powers Authority (“JPA”) and Orion
Construction Corporation, a California corporation (“Orion”), as the Design-Builder to
design and construct Package 4 of the East County Advanced Water Purification (“East
County AWP”) Project, subject to non-substantive changes and completion of the
Exhibits to reflect agreed aspects of Orion’s proposal, as reviewed and approved by the
JPA Interim Administrator (“Administrator”) and the JPA’s legal counsel;
b. award of the Agreement to Orion;
c. subject to Orion’s execution of the Agreement, authorize the Administrator, acting by
and through its CEO/General Manager, to execute the Agreement on behalf of the JPA
generally in the form approved above and with the Exhibits on file with the
Administrator;
d. authorize the Administrator to issue to Orion a notice to proceed for Phase 1A of
Package 4 (“NTP Phase 1A”), subject to the requirements for NTP Phase 1A being
satisfied and approved as such by the Administrator, on a time and materials basis as
provided in the Agreement with a not-to-exceed (“NTE”) amount of $3,170,933.00, plus
10 percent contingency ($317,093.30); and
e. authorize the Administrator to take such further actions and execute such further
documents as may be necessary to accomplish the purposes of said resolution and the
Agreement.
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4.

EAST COUNTY AWP COMMUNICATIONS AND OUTREACH PLAN
Recommendation:
Hear staff report; no action required.

5.

SELECTION OF EAST COUNTY ADVANCED WATER PURIFICATION PROGRAM FOR A $1.7M
WINN GRANT FROM THE BUREAU OF RECLAMATION
Recommendation:
Hear staff report; no action required.

●

DIRECTORS COMMENTS
Directors’ comments are to be related to business of the JPA which may be of interest to
the Board. They are placed on the agenda to enable individual members of the JPA to
convey information to the Board and the Public. There is to be no discussion or action
taken on comments made by Board Members.

●

CLOSED SESSION
At any time during the regular session, the Board may adjourn to closed session to consider
litigation, or discuss with Legal Counsel matters within the attorney-client privilege, subject to
the appropriate disclosures.

●

ADJOURNMENT

CERTIFICATION OF POSTING
I certify that on September 10, 2021, I posted a copy of the foregoing agenda near the regular
meeting place of the East County Advanced Water Purification JPA, said time being at least 72 hours
prior to the meeting, in accordance with Gov. Code Section 54954.2(a).
______________________________
Amy Pederson, Board Secretary

[September 16, 2021]
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MINUTES OF THE REG ULAR MEETING OF THE
JOINT POWER S AUTHORITY BOARD OF DIRECTORS
HELD ON THURSDAY, AUGUST 19, 2021
The regular board meeting of the East County Advanced Water Purification (AWP) Joint
Powers Authority (JPA) was held on Thursday, August 19, 2021, at the appointed meeting place, the
Board Room at Padre Dam’s Customer Service Center, located at 9300 Fanita Parkway, Santee,
California.
Chair Goble called the meeting to order at 2:07 pm. A quorum was declared by roll call vote,
and the following members were present: Caires, Goble and Scalzitti (Ex Officio Member).
Members absent: Anderson (arrived at 2:11 pm)
Padre Dam MWD (Administrator) Attendees: Allen Carlisle, CEO/General Manager; Kyle
Swanson, Director of AWP; Mark Niemiec, Director of Engineering; Karen Jassoy, CFO/Director of
Finance; Amy Pederson, Board Secretary; Melissa McChesney, Communications Manager; Seval Sen,
Engineering Manager; Rebecca Abbott, Engineer; Ken Simmons, Engineer; Alfred Pedroza, Engineer;
Nicholaus Norvell, Legal Counsel; Elizabeth Cousins; Special Legal Counsel; Jocker Alejandro, Rightof-Way Agent; Jessica Reifschneider, Administrative Assistant; Bill Pommering, Director; Doug
Wilson; Director; Emma Shea, Communications Coordinator; Rob Northcote, Plant Manager; Casey
Price, Administrative Assistant
County of San Diego Attendees: Bill Morgan, Deputy Director of Engineering Services; Daniel
Brogadir, Public Works Manager;
City of El Cajon Attendees: Yazmin Arellano, Director of Public Works; Dennis Davies, Deputy
Director of Public Works; Jeffrey Manchester, Deputy Director of Public Works/City Engineer
Helix Water District Attendees: Carlos Lugo, General Manager; Brian Olney, Director of Water
Quality and System Operations; Jennifer Bryant, Director of Administrative Services; Kathleen
Hedberg, Board Member
Others present: Ken Weinberg, Water Resources Consulting LLC; Lynn Norton, Carollo
Engineers; Dan Baker, Carollo Engineers; Rachel Kulis, NV5; Rebecca Cole, NV5 Julie Richards, San
Diego River Conservancy;
OPPORTUNITY FOR PUBLIC COMMENT
There were no public comments.

ITEMS TO BE ADDED, WITHDRAWN, OR REORDERED ON THE AGENDA
There were no items to be added, withdrawn, or reordered at this time.
APPROVAL OF MINUTES
On motion of Director Goble seconded by Director Caires, and unanimously carried by roll call
vote, with Director Anderson absent, the minutes of the Regular Board Meeting of May 20, 2021
were approved as submitted.

1.

●

CONSENT AGENDA
Items are considered to be routine and will be acted upon by a single motion without
discussion, unless a Board member, staff, or the public request a specific item be removed
from the consent agenda for discussion.

NOTE: Director Anderson arrived at 2:11 pm.
2.

EASEMENT ACQUISITION FOR THE ADVANCED WATER PURIFICATION PROJECT
On motion of Director Caires, seconded by Director Goble, and unanimously carried by roll
call vote, the Board adopted Resolution 2021-05 approving the Easement Deed with the Lakeside
Investment Company, L.P., Lico Two, L.P., and Lico Three, L.P.
●

ACTION AGENDA
Items on the Action Agenda call for discussion and action by the Board. All items are placed
on the Agenda so that the Board may discuss and take action on the item if the Board is so
inclined.

EAST COUNTY AWP PROJECT PACKAGE UPDATES
Kyle Swanson, Director of Advanced Water Purification for Padre Dam, gave an overview of
the iterative cost process for progressive design build used to control project costs. Using this
process, JPA team members worked collaboratively with the Design Builder and the Owner’s Advisor
to review and evaluate the 30 percent design documents received for Packages 1, 2 and 3. He also
shared a graphic showing significant cost increases in construction materials which impacts total cost
for all packages and highlighted cost control opportunities the JPA Technical Advisory Committee is
working on to incorporate in Version 5 of Proforma Financial Model.
3.

Seval Sen, AWP Engineering Manager, summarized key components of Package 1, shared 30
percent design document for facilities, and reported 60 percent design documents are due in
October. She reviewed the value engineering analysis used to reduce costs without compromising
the project, resulting in $11 million in savings and reported Guaranteed Maximum Price proposal is
due in February 2022 and construction is scheduled to start in March 2022
Ken Simmons, AWP Engineer, provided an overview of Package 2, summarized recent
highlights, reviewed the value engineering analysis on the 30 percent design documents which
resulted in a savings of $2.1 million, and reported the 60 percent design documents are due
September 2.
Alfred Pedroza, AWP Engineer, summarized components of Package 3, shared recent
highlights, and reported a savings of $4.7 million was achieved through value engineering. In closing
he shared images and a video of the physical model examples for the East Mission Gorge Pump
Station and reported the 60 percent design documents are due October 11.
[August 19, 2021]
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Rebecca Abbott, AWP Engineering Manager, provided a brief update on the procurement
status, project schedule, and upcoming milestones for Package 4 indicating staff will make a
recommendation to the Board for award of the Progressive Design-Build Contract at the September
JPA Board meeting.
Padre Dam’s CEO/General Manager Allen Carlisle recognized and commended the Package
Leads and others involved in the value engineering to reduce costs without compromising the
project.
A brief question and answer period followed in which Mr. Carlisle offered to brief the Board
in a future closed session regarding security of the new facility.
Informational report only; no action was taken.
4.

EAST COUNTY AWP SURVEY RESULTS
Melissa McChesney, Communications Manager for Padre Dam, provided background and
objectives to the survey and criteria for those completing it. She reviewed the key findings showing
taste and safety of water were the top concerns and most customers are in favor of the AWP Project.
Ms. McChesney responded to Board questions stating she is working with partner agencies to reach
as many customers in the service areas as possible regarding the AWP Program. She will provide
more information to the Board on Otay and Lakeside customer communications when that
information becomes available.
Informational report only; no action was taken.
5.
RE-EXECUTION OF WIFIA LOAN AGREEMENT TO MAKE CERTAIN ADMINISTRATIVE
REVISIONS
Karen Jassoy, Director of Finance for Padre Dam, gave background on the existing loan which
is for $387,533,169 for 35 years at 2.33 percent interest. She stated the new loan agreement will
have an interest rate that would result in an estimated savings between $28 million and $37 million.
Director Scalzitti expressed appreciation for Ms. Jassoy’s effort to keep loan costs low.
On motion of Director Caires, seconded by Director Goble, and unanimously carried by roll
call vote, the Board adopted Resolution 2021-06 authorizing the re-execution and delivery of the
attached WIFIA Loan Agreement and Note with the United States Environmental Protection Agency
for up to $387,533,169 (excluding interest) and approving certain other actions in connection
therewith.
6.

FIRST AMENDMENT TO LOAN AGREEMENT BETWEEN THE EAST COUNTY AWP JPA (“JPA”)
AND ZFMU, II, A WHOLLY-OWNED SUBSIDIARY OF ZIONS BANCORPORATION, N.A. AND
ADDING A REGULAR BOARD MEETING IN SEPTEMBER 2021
Karen Jassoy, Director of Finance for Padre Dam, explained the loan amendment will reduce
the interest rate from 2.6 percent to 2.25 percent and will yield an approximate savings of $1 million.
She discussed the possibility of borrowing an additional $10 million from ZFMU and anticipates
another amendment may be brought to the Board at the September JPA meeting to approve.

[August 19, 2021]
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On motion of Director Anderson, seconded by Director Caires, and unanimously carried by roll
call vote, the Board adopted Resolution 2021-07 authorizing the execution and delivery of a First
Amendment to Loan Agreement with ZMFU II Inc. (and a promissory note) and approving certain
other actions in connection thereto and adopted Resolution 2021-08 amending the JPA’s policies and
procedures to add a regular board meeting on September 16, 2021.
7.

EAST COUNTY AWP JPA FINANCIALS FOR THE EIGHT MONTHS ENDING JUNE 30, 2021
Karen Jassoy, Director of Finance for Padre Dam, highlighted the project is currently $10
million under budget on the Operating and CIP budgets which is mostly for professional services and
administrative services. She explained the budget savings are due to the timing of the projects but
the savings will be spent on the project in the following fiscal year.
Informational report only; no action was taken.
●

REPORTS
The following items are reports and are placed on the Agenda to provide information to the
Board and the public. There is no action called for on these items. The Board may engage in
discussion upon which a specific subject matter is identified but may not take any action other
than to place the matter on a future agenda.

8.

INFORMATIONAL REPORTS
The following report was noted and filed.
A. East County AWP Executive Overview Report for August 2021

●

DIRECTORS COMMENTS
Directors’ comments are to be related to business of the JPA which may be of interest to the
Board. They are placed on the agenda to enable individual members of the JPA to convey
information to the Board and the Public. There is to be no discussion or action taken on
comments made by Board Members.
None

●

CLOSED SESSION
At any time during the regular session, the Board may adjourn to closed session to consider
litigation, or discuss with Legal Counsel matters within the attorney-client privilege, subject
to the appropriate disclosures.

9.

CLOSED SESSION
The Board recessed into closed session at 3:37 pm to discuss the following:
A. CONFERENCE WITH REAL PROPERTY NEGOTIATORS (Gov. Code Section 54956.8)
1. Property: APN No. 383-080-05 and portion of APN Nos. 383-080-04 and 383-080-05
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: City of San Diego
Under negotiation: Price and terms of payment
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2. Property: Easement interest in APN 395-014-24
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Forecast Mortgage Corporation
Under negotiation: Price and terms of payment
3. Property: Easement interest in APN 395-022-10, 391-061-32, 395-140-01, 395-02209 and 391-061-33
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Helix Water District
Under negotiation: Price and terms of payment
4. Property: Easement interest in APN 383-070-16
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Orange Oaks River, LLC
Under negotiation: Price and terms of payment
5. Property: Easement interest in APN 380-031-08
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Homefed Franklin, LLC
Under negotiation: Price and terms of payment
6. Property: Easement interest in APN 383-480-48
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Vista Del Verde of Santee HOA
Under negotiation: Price and terms of payment
7. Property: Easement interest in APN 383-071-06 and 383-071-09
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Alika LLC
Under negotiation: Price and terms of payment
8. Property: Easement interest in APN 383-080-03 and 383-080-04
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: City of San Diego
Under negotiation: Price and terms of payment
9. Property: Easement interest in APN 378-391-59, 378-382-58, 378-381-49, 376-01006 and 380-031-26
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: Homefed Franklin, LLC
Under negotiation: Price and terms of payment
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10. Property: Easement interest in APN 383-080-03, 383-060-28, 383-021-15, 371-02007, 371-010-25, 371-030-26, 371-031-05 and 383-080-03
Agency negotiator: Kyle Swanson, Director of AWP; Jocker Alejandro, Right of Way
Agent; Nicholaus Norvell, JPA Interim Legal Counsel
Negotiating parties: City of San Diego
Under negotiation: Price and terms of payment
The Board returned from closed session at 4:08 pm and the Board Secretary reported no
action was taken.
●

ADJOURNMENT
The meeting adjourned at 4:08 pm.

______________________________
Board Chair
ATTEST:
______________________________
Board Secretary

[August 19, 2021]
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BOARD AGENDA REPORT
Meeting Date: 09-16-2021
Submitted by:

Rebecca Abbott, P.E., AWP Engineering Manager

Subject:

Planning and Environmental Compliance Reimbursement Agreement Between the East
County AWP JPA and the City of San Diego

Recommendation(s):
1. Hear staff report.
2. Approve the Planning and Environmental Compliance Reimbursement Agreement between the East
County Advanced Water Purification (AWP) Joint Powers Authority (JPA) and the City of San Diego and
authorize the Interim Administrator's CEO/General Manager to execute the agreement on the JPA's
behalf.
Alternative(s):
Do not approve the Planning and Environmental Compliance Reimbursement Agreement
Attachment(s):
1. Draft form of the Planning and Environmental Compliance Reimbursement Agreement with the City of
San Diego
Funding:
Requested amount:
Funding source:

N/A
N/A

Project Goals: The East County Advanced Water Purification Program is a regional water and wastewater
solution. This Program is a collaborative partnership between Padre Dam Municipal Water District, County of
San Diego, the City of El Cajon and Helix Water District. It will create a new, local, sustainable and drought
proof drinking water supply using state-of-the-art technology to purify recycled water and diversify East
County’s water supply while reducing our dependence on imported water. This Program will provide up to 30
percent of East County’s drinking water demands while reducing wastewater discharge into the ocean.
Reviewed by:
Padre Dam GM
Finance

Legal Counsel
Standard Form

Action Required:
Motion
Resolution

Ordinance
None

Executive Summary:
The East County Advanced Water Purification (East County AWP) Joint Powers Authority (JPA) and the City
of San Diego (City) share a mutual objective of long-term compliance with the Clean Water Act for
wastewater treatment and disposal at the Point Loma Wastewater Treatment Plant, with applicable state
law, and with potable reuse regulations. Both agencies also share a mutual regional partnership involving
the Pure Water Program and the East County AWP Project (Project) that will result in efficient regional
long-term compliance with such laws and regulations.
The proposed Planning and Environmental Compliance Reimbursement Agreement addresses respective
cost obligations and roles of the East County AWP JPA and the City during the initial phase (Phase 1A) of
the East County AWP progressive design-build (PDB) Package 4 project. During Phase 1A of the Package 4
project, the JPA will be the Lead Agency under the California Environmental Quality Act (CEQA) and will
be responsible for the management of Package 4, preliminary design, and environmental compliance.
Using the cost-share responsibilities outlined in the Residuals Management and Disposal Agreement
(Residuals Agreement) approved by the JPA Board of Directors on November 19, 2020 and fully executed
on February 2, 2021, and preliminary cost estimates for the Package 4 facilities, the proposed Planning
and Environmental Compliance Reimbursement Agreement obliges the JPA to be responsible for
approximately 37%, and the City for approximately 63% of the Package 4 Phase 1A project costs.
Following completion of the work under the proposed Agreement, the JPA and City may enter into
subsequent agreements relating to further design, construction, and operation of the East County AWP
and Pure Water projects, or the transfer of related property or improvements.
Description:
Background
On November 19, 2020, the East County Advanced Water Purification (East County AWP) Joint Powers
Authority (JPA) Board of Directors approved a Residuals Management and Disposal Agreement (Residuals
Agreement) with the City of San Diego (City), setting the terms and conditions between the JPA and the
City for the management of wastewater treatment residual byproducts (residuals) produced at the
proposed East County AWP treatment plant. The Residuals Agreement, fully executed on February 2,
2021, includes key provisions to address cost-sharing responsibilities for the East County AWP Package 4
project, which will rehabilitate the existing 48-inch East Mission Gorge Force Main (EMGFM) to serve as a
wet weather/failsafe pipeline, and install a new Regional Brine Line (RBL) to convey residuals to City
facilities for treatment and disposal. The Residuals Agreement obligates the City to pay for 100% of the
capital cost of the RBL and 40% of the capital cost for the EMGFM rehabilitation. The JPA will pay for the
other 60% of the EMGFM rehabilitation, and will be responsible for its proportional share of operations
and maintenance costs for both facilities through the payments it makes to the City’s Metropolitan
Sewerage System (Metro).
The Residuals Agreement was the result of more than a year of technical discussions and analysis between
representatives from the JPA, City, and Metro JPA. The 60% JPA / 40% City cost share of the EMGFM
rehabilitation were determined based on the agreed cost-split in the 2020 Sewage Transportation
Agreement between the City of San Diego and the City of El Cajon (a member agency of the East County
AWP JPA).
Table 1 on the following page summarizes the Agency cost-share responsibilities for capital costs of the
Package 4 facilities outlined in the Residuals Agreement.
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Table 1: Agency Cost-Share Responsibilities for Package 4 Facilities, Residuals Agreement
Agency
Regional Brine Line
EMGFM Rehabilitation
East County AWP JPA
0%
60%
City of San Diego
100%
40%
Total
100%
100%
Package 4 Facilities and Project Phasing
The RBL will divert residuals from East County AWP - and potential future industrial discharges by City of
San Diego customers - around the sewershed for the City’s Pure Water Phase 1 and Phase 2 facilities. The
rehabilitated EMGFM, operating in conjunction with the East Mission Gorge Pump Station (EMGPS), will
continue to convey untreated wastewater flows to Metro during peak wet weather storm conditions
when the flows exceed the pipeline capacity of the City’s East Mission Gorge Trunk Sewer (EMGTS).
Together, the new RBL and rehabilitated EMGFM make up the Package 4 facilities.
Package 4 is anticipated to be completed in three progressive phases:




Phase 1A – preliminary design, pre-construction services, and planning and environmental work
Phase 1B – design and pre-construction services
Phase 2 – final design and construction services.

Planning and environmental work means all studies, planning and environmental review, including initial
pre-construction investigations and preparing preliminary engineering and design plans appropriate to
define and evaluate the project’s elements, alternatives, and mitigation measures at a level of detail to
comply with CEQA, including staff time and procurement of consultants or contractors to perform such
work, and the labor hours of such consultants or contractors, including reasonable, documented costs
incurred prior to the effective start date of Phase 1A.
The proposed Agreement with Orion Construction Corporation (Orion), discussed further in this JPA Board
Meeting’s Agenda Item titled “Award of Progressive Design-Build Agreement for Package 4 of the East
County AWP Project,” reflects Package 4’s progressive design-build delivery method. During Phase 1A, the
JPA and Orion will progress Package 4’s design to a level of detail to inform the environmental review
process related to CEQA, and prepare a non-binding proposal for Phase 1B. If the JPA certifies the
environmental document and approves Phase 1B, the design will be further progressed to approximately
60% and a guaranteed maximum price (GMP). If the JPA approves Phase 2, the Package 4 project will
move into final design and construction.
Phase 1A Cost and Responsibility Sharing
The proposed Planning and Environmental Compliance Reimbursement Agreement with the City
addresses roles, responsibilities, and cost-sharing obligations of the City and the JPA during Phase 1A of
the Package 4 project. Staff anticipates that upon the completion of the Package 4 environmental
document and approval of the Phase 1B amendment, a Design and Construction Agreement between the
JPA and the City will be executed to address cost and responsibility sharing for Phase 1B and Phase 2.
During Phase 1A, the JPA will be the Lead Agency under CEQA and responsible for managing the project,
progressing the preliminary design, and achieving environmental compliance. The City will be involved as
a responsible agency and project stakeholder, providing necessary engineering input, direction, and
decisions to define the project for CEQA purposes.
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Due to the anticipated difficulty in accurately distinguishing and allocating the planning and
environmental work costs between the EMGFM rehabilitation and the RBL, the JPA and the City have
agreed for the purposes of the proposed Agreement to the following weighted estimates for all of the
planning and environmental work for both Package 4 facilities:



East County AWP JPA – 37%
City of San Diego – 63% plus a $225,000 allowance (including a $117,700 allowance per Task 10
in the design-builder’s Phase 1A Scope of Work) to analyze the environmental impacts of a
potential RBL lift station

The weighted estimates were prepared based on the cost-share responsibilities defined for each Package
4 facility (RBL and EMGFM) in the Residuals Agreement, and a preliminary cost estimate breakdown of
the Package 4 facilities, which was reviewed by both the East County JPA and the City.
Table 2 summarizes the Phase 1A planning and environmental work costs to be shared between the JPA
and the City, and the not-to-exceed reimbursement amount from the City to the JPA as outlined in the
proposed Planning and Environmental Compliance Reimbursement Agreement.
Table 2: Cost Estimate and Agency Cost-Share Responsibilities for the Package 4 Phase 1A Costs
Item
Design-Builder Fee1
Preliminary Engineering Studies
JPA Project Administration & Environmental
Document Preparation
Other Costs
Subtotal:
Allowance for RBL Lift Station Analysis2:
30% Contingency:
Total NTE City-to-JPA Reimbursement Amount:

JPA (37%)
$ 1,129,696
$ 23,989

City of San Diego (63%)
$ 1,923,536
$ 40,846

Total
$ 3,053,232
$ 64,835

$ 701,166

$ 1,193,877

$ 1,895,043

$ 10,212
$ 1,865,063
$ 0

$ 17,388
$ 3,175,647
$ 225,000
$ 1,020,194
$ 4,420,841

$ 27,600
$ 5,040,710

1 Includes design-builder NTE amount for Tasks 1 through 9 of proposed Phase 1A Scope of Work; does not include $110,000 Task

10 allowance, as the Task 10 allowance is a RBL item and therefore subject to 100% of City cost, and not the 37%/63% cost-share
2 Including $117,700 for the design-builder’s Task 10 allowance for RBL Alignment Analysis, and $107,300 for JPA Environmental
Document Preparation to include the potential lift station in the CEQA document.

Recommendation(s):
1. Hear staff report.
2. Approve the Planning and Environmental Compliance Reimbursement Agreement between the East
County AWP JPA and the City of San Diego and authorize the Interim Administrator's CEO/General
Manager to execute the agreement on the JPA's behalf.
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Attachment 1

PLANNING AND ENVIRONMENTAL COMPLIANCE REIMBURSEMENT AGREEMENT
BETWEEN THE EAST COUNTY ADVANCED WATER PURIFICATION JOINT POWERS AUTHORITY
AND THE CITY OF SAN DIEGO
(East Mission Gorge Force Main and Phase 1 of Regional Brine Line)
This PLANNING AND ENVIRONMENTAL COMPLIANCE REIMBURSEMENT AGREEMENT
(“Agreement”) is entered by and between the EAST COUNTY ADVANCED WATER PURIFICATION JOINT
POWERS AUTHORITY (“East County AWP JPA”), a California joint powers agency, and the CITY OF SAN
DIEGO (“City”), a municipal corporation and charter city. East County AWP JPA and the City may be
referred to herein individually as a “Party” and collectively as the “Parties.”
RECITALS
A. The Parties entered into that certain Residuals Management and Disposal Agreement, fully
executed as of February 2, 2021 (“Residuals Agreement”), in which the Parties agreed to study
and plan for the potential construction of the East Mission Gorge Force Main Project (defined
below) and the Phase 1 Regional Brine Line Project (defined below) in furtherance of the
Parties’ mutual goals.
B. As further described in the Residuals Agreement:
a. The City of San Diego is implementing a phased, multi-year potable water reuse
program known as the “Pure Water Program,” as further defined below. Similarly,
the East County AWP JPA is implementing a potable water reuse project known as the
“East County AWP Project,” as also further defined below.
b. Both the Pure Water Program and the East County AWP Project will treat and recycle
wastewater that would otherwise be treated at the Point Loma Wastewater
Treatment Plant and discharged into the Pacific Ocean. Both the Pure Water Program
and East County AWP Project will therefore contribute to achieving “secondary
equivalency” (ocean discharges consistent with secondary treatment) under
proposed federal legislation and the City’s agreement(s) with environmental
stakeholders, as further described in the Residuals Agreement.
c. The Parties share the mutual objective of long-term compliance with the Clean Water
Act for wastewater treatment and disposal at the Point Loma Wastewater Treatment
Plant, with applicable state law, and with potable reuse regulations, and a mutual
regional partnership involving the Pure Water Program and the East County AWP
Project will result in efficient regional long-term compliance with such laws and
regulations.
d. In light of the above, the Parties entered into the Residuals Agreement to, among
other things, provide for a collaborative long-term, financial partnership for a regional
residuals management system that may be used by the East County AWP Project and
residual dischargers within the City.
1
57988864.v2
58038385.v1
61875.00002\33761610.12

Planning and Environmental Compliance Reimbursement Agreement
Between the City of San Diego and the East County AWP Joint Powers Authority
Page 2 of 14
C. The Parties now desire to enter into this Agreement to further the purposes of the Residuals
Agreement and govern the relationship between the Parties during the study, planning and
environmental review of the East Mission Gorge Force Main Project and Phase 1 Regional
Brine Line Project, including initial pre-construction investigations and preliminary
engineering and design plans appropriate to define and evaluate the Projects, alternatives,
and mitigation measures at a level of detail to comply with CEQA. Pre-construction
investigations conducted under this Agreement will be done in compliance with CEQA (e.g.,
be exempt from CEQA or covered by another CEQA document).
D. Following completion of the work under this Agreement, the Parties may enter into
subsequent agreements relating to further design, construction, and operation of the
Projects, or the transfer of property or improvements related thereto.
E. As further provided in this Agreement, the Parties’ approval of the East Mission Gorge Force
Main Project and Phase 1 Regional Brine Line Project are conditioned upon future compliance
with CEQA and nothing in this Agreement commits the Parties to a set course of action on the
implementation of the Projects.
AGREEMENT
The Parties, in consideration of their mutual covenants and for other valuable consideration,
agree as follows:
1.0

Definitions.
1.1

CEQA means the California Environmental Quality Act.

1.2

City means the City of San Diego.

1.3

East Mission Gorge Force Main Project or EMGFM Project means potential improvements to
the East Mission Gorge Force Main (“EMGFM”), the approximately eight (8) mile existing
force main and gravity line from the East Mission Gorge Pump Station to the North Mission
Valley Interceptor, as contemplated by the Residuals Agreement. The EMGFM is currently
owned and operated by the City as part of its municipal wastewater system, but the Parties
anticipate that, if approved by the Parties, all or a portion of the EMGFM will be transferred
to the East County AWP JPA for construction, rehabilitation, and operation, as further
described in the Residuals Agreement.

1.4

East County AWP JPA means the East County Advanced Water Purification Joint Powers
Authority.

1.5

East County AWP Project means the East County AWP JPA’s future facilities used to convey,
store, treat, recycle and reclaim wastewater and perform advanced purification of water for
East San Diego County.

1.6

Phase 1 Regional Brine Line Project means the potential improvements that will constitute
Phase 1 of the Regional Brine Line, as contemplated by the Residuals Agreement, which
2
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would convey brine, centrate, and possibly other wastewater constituents produced by the
East County AWP Project around certain facilities that are part of Phase 1 of the City’s Pure
Water Program. The Phase 1 Regional Brine Line Project is anticipated to extend from the
vicinity of the East Mission Gorge Pump Station to the South Mission Valley Trunk Sewer.
1.7

Planning and Environmental Work means all studies, planning and environmental review,
including initial pre-construction investigations and preparing preliminary engineering and
design plans appropriate to define and evaluate the Projects’ elements, alternatives and
mitigation measures at a level of detail to comply with CEQA, including staff time and
procurement of consultants or contractors to perform such work, and the labor hours of such
consultants or contractors, including reasonable, documented costs incurred prior to the
effective date of this Agreement. The Planning and Environmental Work is intended to allow
the Parties to consider further potential actions related to the Projects in compliance with
CEQA. Such potential actions may include, but not be limited to, entering into agreements
for further design, construction, and operation of the Projects (or alternatives thereto), and
the transfer of property or improvements related thereto. A scope of work and schedule for
the Planning and Environmental Work is attached hereto and incorporated herein as Exhibit
A. Exhibit A is attached to provide a general overview of major aspects of the Planning and
Environmental Work and an intended schedule therefor; it is not intended as a
comprehensive statement of all tasks related to the Planning and Environmental Work or as
a binding schedule.

1.8

Projects means both the EMGFM Project and the Phase 1 Regional Brine Line Project.

1.9

Pure Water Program means the City’s phased, multi-year program designed to produce
potable water from recycled wastewater.

2.0

East County AWP JPA Obligations.
2.1

The East County AWP JPA will assign a project manager to be a single point of contact for the
City.

2.2

The East County AWP JPA will cause the Planning and Environmental Work to be completed
for the Projects. As part of the Planning and Environmental Work, East County AWP JPA will
continue studies and other work on locating a portion of the Phase 1 Regional Brine Line
Project within the EMGFM (“pipe-in-pipe design”) with some portions being outside the
EMGFM. The East County AWP JPA previously completed an initial feasibility study by Dudek
and the City approved the determination that the pipe-in-pipe design is feasible and should
be included in further Planning and Environmental Work. In addition, the East County AWP
JPA completed a redirection of flow study (“ROF Study”) relating to the Projects, and the City
approved the ROF Study in or around March 2021 pursuant to City’s City Council Policies 40013 and 400-14.
(i)

As long as further Planning and Environmental Work continues to demonstrate
that the pipe-in-pipe design is feasible and cost effective, the East County AWP JPA
will include the pipe-in-pipe design in the proposed project description for the
Projects under CEQA (“Project Description”). The proposed Project Description
3
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will be prepared by the East County AWP JPA under this Agreement, and the
inclusion of the pipe-in-pipe design in the Project Description will be subject to
comments (or written confirmation of no comments) by the City as further
provided in Section 3. Subject to the Parties’ compliance with CEQA, if the pipein-pipe design is included in the final Project Description, the Parties would then
proceed in accordance with the second paragraph of Section 4.3.1 and other
applicable provisions of the Residuals Agreement.
(ii)

In the event that the pipe-in-pipe design is not included in the final Project
Description for the Projects, the Parties will enter into new negotiations for the
study, planning, environmental review and design of a non-pipe-in-pipe design for
the Phase 1 Regional Brine Line Project, for which the City will have primary
responsibility for planning, design, and other activities, all as further described in
the third paragraph of Section 4.3.1 of the Residuals Agreement.

(iii)

Issues relating to timing, non-completion, and future connection to the Phase 1
Regional Brine Line Project (including the potential for the East County AWP JPA
to discharge brine and centrate into the Metro System if the Phase 1 Regional
Brine Line Project is delayed or not completed) shall be governed by fourth
paragraph of Section 4.3.1, Section 4.3.4, and other applicable provisions of the
Residuals Agreement.

2.3

The East County AWP JPA is the lead agency for environmental review of the Projects under
CEQA and will prepare the appropriate CEQA related documentation and notices in that role.

2.4

The EMGFM Project will be planned according to the standards of the Party that will likely
own and operate the facilities (or a portion thereof), as will be further discussed and finally
determined in a future agreement between the Parties.

2.5

The Phase 1 Regional Brine Line Project will be planned according to the standards of the
Party that will likely own and operate the facilities (or a portion thereof), as will be further
discussed and finally determined in a future agreement between the Parties. At a minimum,
the Phase 1 Regional Brine Line Project will be sufficient to provide at least 1.7 MGD of
capacity to the East County AWP JPA, as provided in the Residuals Agreement.

2.6

The East County AWP JPA will include the City’s representative (or his or her designee) in
substantive meetings related to the Planning and Environmental Work. The East County
AWP JPA will also conduct status and coordination meetings with the City for the Planning
and Environmental Work and provide the City with updates on the schedule, budget,
procurement, and issues that require the City’s input or approval. The Parties will mutually
agree upon the frequency of such meetings between the Parties.

2.7

The East County AWP JPA will procure or provide services for the Planning and Environmental
Work in accordance with all laws and regulations applicable to the East County AWP JPA.
Each new or amended contract will require the consultants and contractors to obtain and
maintain insurance policies. All commercial general liability insurance policies under such
4
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contracts shall name both Parties, including the officials, officers, employees and agents of
each Party as additional insureds.
2.8

3.0

All responsibilities and obligations of the East County AWP JPA under this Agreement are
conditioned upon environmental review under CEQA as provided for under Section 6 of this
Agreement.
City Obligations.

3.1

The City will assign a project manager to be a single point of contact for the East County AWP
JPA.

3.2

The City’s project manager (or his or her designee) may participate in meetings coordinated
by the East County AWP JPA regarding the Planning and Environmental Work for the Projects,
and may provide comments and feedback thereon, as well as on draft CEQA documents. In
addition, the Parties’ project managers will provide timely and specific information
requested by the East County AWP JPA or its consultants/contractors as reasonably
necessary to prepare the Project Description and complete the Planning and Environmental
Work (“Required Input”). Examples of Required Input may include, but are not limited to,
the proposed diameter of the Phase 1 Regional Brine Line Project where exclusive use by the
East County AWP JPA terminates, the proposed location thereof, and information concerning
connection of the Phase 1 Regional Brine Line and EMGFM to existing City facilities. The
Parties acknowledge that the Planning and Environmental Work will occur under timeframes
established under the East County AWP JPA’s contracts with its consultants and contractors
for the performance of the Planning and Environmental Work. Each Party shall use best
efforts to timely participate, comment, and submit Required Input to comply with such
timeframes, and that neither Party will unreasonably delay, condition, or withhold any
Required Input.

3.3

Upon completion of the proposed Project Description, the East County AWP JPA will submit
the Project Description to the City’s project manager (or another City representative with
appropriate authority to make a determination on behalf of the City) for final review and
comments (or written confirmation of no comments). The City will respond in writing in a
timely manner, generally within 10 business days of receipt.

3.4

City’s project manager (or his or her designee) will facilitate discussions with other City
departments related to the Planning and Environmental Work. Such facilitation may include,
but not be limited to, scheduling and attending meetings with the East County AWP JPA and
the other City departments, providing support to the East County AWP JPA on applications
for permits required from other City departments related to the Projects, etc.

3.5

The City will be a responsible agency under CEQA. All responsibilities and obligations of City
under this Agreement are conditioned upon environmental review under CEQA as provided
for under Section 6 of this Agreement.

5
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4.0

Effective Date; Term of Agreement; Termination.
4.1

This Agreement shall be effective upon execution by both Parties. This Agreement shall
remain in full force and effect until the Planning and Environmental Work is completed, or
until this Agreement is terminated by mutual written agreement of the Parties. For purposes
of this Agreement, “completion” of the Planning and Environmental Work means such time
as the East County AWP JPA has completed sufficient Planning and Environmental Work
under CEQA (including final CEQA documents) as necessary to: (1) enter into a design and
construction agreement for the Projects and (2) transfer property or improvements related
thereto between the Parties. Notwithstanding the above, in no case shall the term of this
Agreement exceed five (5) years, unless approved by the City Council via ordinance and by
the East County AWP JPA Board.

4.2

In addition, in the event the East County AWP JPA determines that it will not proceed with
the East County AWP Project, the East County AWP JPA shall have the right to terminate this
Agreement by providing written notice to the City.

4.3

Notwithstanding any early termination of this Agreement, costs incurred by the East County
AWP JPA up to the date of termination shall be subject to cost-sharing and payment by the
City in accordance with this Agreement.

5.0

Cost Responsibility.
5.1

The Parties will each be responsible for their respective share of costs for the Planning and
Environmental Work as provided herein.

5.2

The Parties acknowledge that, pursuant to the Residuals Agreement, the East County AWP
JPA is responsible for 60% of capital expenses (including the Planning and Environmental
Work) for the EMGFM Project, and the City is responsible for the remaining 40% of such
capital expenses.1 The Parties further acknowledge that, pursuant to the Residuals
Agreement, the City is responsible for 100% of the capital expenses (including the Planning
and Environmental Work) for the Phase 1 Regional Brine Line Project (as well as any
additional phases thereof).
Due to the anticipated difficulty in accurately distinguishing and allocating the Planning and
Environmental Work costs between the EMGFM Project and the Phase 1 Regional Brine Line
Project, the Parties agree (for purposes of this Agreement only) to the following weighted
estimates for all of the Planning and Environmental Work for both Projects: 63% for the City
(“City’s Share”) and 37% for the East County AWP JPA (“East County AWP JPA’s Share”). The
weighted estimates were prepared based on an engineer’s estimate received and reviewed
by both the East County AWP JPA and the City.

The 60% East County AWP JPA / 40% City amounts in the Residuals Agreement for the EMGFM Project
were determined based on the agreed cost-split in the 2020 Sewage Transportation Agreement between the City
of San Diego and the City of El Cajon (a member agency of the East County AWP JPA).
1
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5.3

The estimated total cost of the Planning and Environmental Work is $5,040,710 (“Estimated
Cost”). The City shall make the following deposits based on milestones for the Planning and
Environmental Work (“Scheduled Deposits”):
(i)

Within 60 calendar days of execution of this Agreement, the City will deposit with
the East County AWP JPA $1,587,823.55, which is equal to 50% the City’s Share
of the Estimated Cost.
Together with the above amount, City shall also deposit $225,000, which is the
cost for Planning and Environmental Work to analyze a potential lift station which
was not included in the Estimated Cost. City shall be responsible for 100% of such
costs.

(ii)

Within 60 calendar days of the East County AWP JPA providing to the City the
second screen check of the CEQA document for the Planning and Environmental
Work, the City will deposit with the East County AWP JPA $793,911.77, which is
equal to 25% of the City’s Share of the Estimated Cost.

(iii)

Within 60 calendar days of the East County AWP JPA publicly releasing the CEQA
document for the Planning and Environmental Work for public review and
comment, the City will deposit with the East County AWP JPA $793,911.77, which
is equal to 25% of the City’s Share of the Estimated Cost.

5.4

If the East County AWP JPA determines that the Planning and Environmental Work will
exceed the Estimated Cost, the East County AWP JPA may request an additional deposit
(“Additional Deposit”) from the City based on the City’s Share of the estimated additional
costs. The Additional Deposit may be requested separately from or in addition to the
Scheduled Deposits in Section 5.3. If the East County AWP JPA requests an Additional
Deposit, it shall provide an invoice and written information supporting the Additional
Deposit. The City’s consent to payment of the Additional Deposit shall not be unreasonably
conditioned, withheld, or delayed. The City shall provide notice of any disputed amount
included in the Additional Deposit within thirty (30) calendar days. The City shall pay the
Additional Deposit (or any undisputed portion thereof) within 60 days of the end of the City’s
review period. The Scheduled Deposits and Additional Deposit shall be known as the
“Deposits.”

5.5

The East County AWP JPA will perform a final cost accounting within 120 calendar days after
the completion of the Planning and Environmental Work. The Parties acknowledge and
agree that the total actual cost of the Planning and Environmental Work (“Actual Cost”) may
vary from the Estimated Cost. The City’s Share of the Actual Cost of the Planning and
Environmental Work shall not exceed $4,420,841.2 Upon completion of the final cost
accounting, the East County AWP JPA will provide a cost accounting report to the City.

2 Not-to-exceed amount determined based on: (1) City’s Share of Estimated Cost, plus (2) 30% contingency,
plus (3) $225,000 for potential lift station Planning and Environmental Work costs.
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(i)

If the City’s Share based on the Actual Cost is less than the Deposits, then the
excess amount, without interest, will be refunded by the East County AWP JPA to
the City within thirty (30) calendar days of the East County AWP JPA’s final
accounting to the City.

(ii)

If the City’s Share based on the Actual Cost is more than the Deposits, the City will,
within 60 calendar days of receipt of the final cost accounting from the East County
AWP JPA, make full payment to the East County AWP JPA of all undisputed
amounts. The City shall provide notice of any disputed amount within thirty (30)
calendar days of receipt of cost accounting from the East County AWP JPA.

5.6

In the event that, following compliance with CEQA, the Parties enter into a design and
construction agreement for one or both of the Projects as described in the Residuals
Agreement, the Parties agree to revisit and adjust the weighted cost share used in this
Agreement (63% for City’s Share; 37% for East County AWP JPA’s Share) to more accurately
reflect the capital costs for the Projects based on updated cost information available at that
time or developed during the term of the design and construction agreement(s). The
updated cost-share will still be based on the basic cost allocations agreed in the Residuals
Agreement (60% East County AWP JPA / 40% City for the EMGFM Project, and 100% City for
the Phase 1 Regional Brine Line Project). Notwithstanding the preceding sentence, if the
Parties do not enter into a design or construction agreement(s), or if this Agreement is
terminated before the completion of the Planning and Environmental Work, the weighted
cost share (63% for City’s Share; 37% for East County AWP JPA’s Share) shall remain final.

5.7

The City and the East County AWP JPA will keep appropriate records and accounts of all costs
and expenses related to the Projects for at least four (4) years, or for any longer period
required by law or outside funding sources, from the date of final invoice. Said records and
accounts will be subject to reasonable inspection by any authorized representative of any
Party and representatives of outside funding sources, if applicable. Further, said accounts
and records shall be audited annually by an independent certified public accounting firm
appointed by the Party that incurred the costs or expenses pursuant to generally accepted
accounting principles. A copy of said report shall be available to any Party.

5.8

Nothing in this Agreement shall obligate the City to make any payment for the Planning and
Environmental Work from moneys derived from taxes or from any income and revenue of
the City other than moneys in or sewer revenues which go into the City’s sewer revenue fund
for City’s municipal system and from construction funds derived from the sale of such sewer
revenue bonds for the municipal system as are duly authorized. Nothing in this Agreement
shall be construed to obligate the City to pay from its annual income and revenues any sum
which would create an indebtedness, obligation or liability within the meaning of the
provisions of Section 18 of Article XVI of the Constitution of the State of California. Nothing
in this Section, however, or in this Agreement shall prevent the City, in its discretion, from
using tax revenues or any other available revenues or funds of the City for any purpose for
which the City is empowered to expend moneys under this Agreement. Nothing herein shall
relieve the City from its obligations to fund and carry out this Agreement.
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5.9

6.0

City shall not be responsible for any costs incurred by the East County AWP JPA that are not
part of the Planning and Environmental Work for the Projects (e.g., costs incurred by East
County AWP JPA for planning and environmental work on other projects or improvements
done in conjunction with the Planning and Environmental Work).
Environmental Compliance.

6.1

7.0

The Parties’ approval of any improvements contemplated under this Agreement (including,
but not limited to, the EMGFM Project and/or Phase 1 Regional Brine Line Project) and any
obligations of the Parties associated with such improvements or use thereof are conditioned
upon future compliance with CEQA, including, but not limited to, a determination that the
environmental impacts of the improvements have been adequately considered and
mitigated in compliance with CEQA and any and all applicable environmental laws. The
Parties’ approval of this Agreement does not limit the ability of the Parties to consider
alternatives to the improvements pursuant to CEQA. The Parties will file a Notice of
Determination under Title 14 of the California Code of Regulations, sections 15075 or 15094,
or a Notice of Exemption under section 15062, as applicable, following approval of the
Project.
Non-Binding Mediation.

7.1

Non-Binding Mediation. If a dispute arises among the Parties relating to or arising from a
Party’s obligations under this Agreement that cannot be resolved through informal
discussions and meetings, the Parties involved in the dispute shall first endeavor to settle the
dispute in an amicable manner, using mandatory non-binding mediation under the rules of
JAMS, AAA, or any other neutral organization agreed upon by the Parties before having
recourse in a court of law. Mediation shall be commenced by sending a notice of demand
for mediation to the other Party.

7.2

Selection of Mediator. A single mediator that is acceptable to the Parties involved in the
dispute shall be used to mediate the dispute. The mediator will be knowledgeable in the
subject matter of this Agreement, if possible, and chosen from lists furnished by JAMS, AAA,
or any other agreed upon mediator.

7.3

Mediation Expenses. The expenses of witnesses for either side shall be paid by the Party
producing such witnesses. All mediation costs, including required traveling and other
expenses of the mediator, and the cost of any proofs or expert advice produced at the direct
request of the mediator, shall be equally shared by the Parties to the dispute.

7.4

Conduct of Mediation. Mediation will be conducted in an informal manner. Discovery shall
not be allowed. The discussions, statements, writings and admissions and any offers to
compromise during the proceedings will be confidential to the proceedings (Evidence Code
§§ 1115 – 1128; 1152) and will not be used for any other purpose unless otherwise agreed
by the Parties in writing. The Parties may agree to exchange any information they deem
necessary. The Parties involved in the dispute shall have representatives attend the
mediation who are authorized to settle the dispute, though a recommendation of settlement
9
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may be subject to the approval of each agency’s boards or legislative bodies. Any involved
Party may have attorneys, witnesses or experts present.
7.5

Mediation Results. Any resultant agreements from mediation shall be documented in
writing. The results of the mediation shall not be final or binding unless otherwise agreed to
in writing by the Parties. Mediators shall not be subject to any subpoena or liability and their
actions shall not be subject to discovery.

7.6

Performance Required During Dispute. Nothing in this Section 7 shall relieve the Parties from
performing their obligations under this Agreement. The Parties shall be required to comply
with this Agreement, including the performance of all disputed activities and disputed
payments, pending the resolution of any dispute under this Agreement.

7.7

Offers to Compromise. Any offers to compromise before or after mediation proceedings will
not be used to prove a Party’s liability for loss or damage unless otherwise agreed by the
Parties in writing (pursuant to Evidence Code Section 1152.)

8.0

Indemnification.
8.1

Each Party (the “Indemnifying Party”) shall indemnify, defend and hold harmless the other
Party and its officials, officers, employees and agents (the “Indemnified Parties”) from and
against any and all liability, loss, damages, expenses, costs (including, without limitation,
costs and fees of litigation or arbitration) arising out of any violation of this Agreement.

8.2

This Section 8 shall survive any expiration or early termination of this Agreement.

9.0

Miscellaneous Provisions.
9.1

Other Agreements Not Prohibited. Other agreements by and between the Parties of this
Agreement or any other entity are neither prohibited nor modified in any manner by
execution of this Agreement.

9.2

Assignment. Except as otherwise provided in this Agreement, the rights and obligations of
any Party to this Agreement shall not be assignable or transferable without the consent of
the governing body of each Party hereto.

9.3

Section Headings. The section headings herein are for convenience of the Parties only, and
shall not be deemed to govern, limit, modify or in any manner affect the scope, meaning or
intent of the provisions or language of this Agreement.

9.4

Laws of California. This Agreement is made in the State of California, under the Constitution
and laws of such State, and shall be construed and enforced in accordance with the laws of
such State.

9.5

Construction of Language. It is the intention of the Parties hereto that if any provision of this
Agreement is capable of two constructions, one of which would render the provision void
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and the other of which would render the provision valid, then the provision shall have the
meaning which renders it valid.
9.6

Cooperation. The Parties recognize the necessity and hereby agree to cooperate with each
other in carrying out the purposes of this Agreement.

9.7

Successors. This Agreement shall be binding upon and shall inure to the benefit of the
successors of the Parties hereto.

9.8

Enforcement. The Parties are hereby authorized to take any and all legal or equitable actions,
including but not limited to an injunction and specific performance, necessary or permitted
by law to enforce this Agreement.

9.9

Integration; Recitals. This Agreement constitutes the full and complete Agreement of the
Parties. The above Recitals are true and correct and are incorporated herein.

9.10

Amendment. Except as otherwise may be provided in this Agreement, neither this
Agreement nor any provision hereof may be modified or amended except by a written
instrument signed by the Parties.

9.11

Counterparts. This Agreement may be executed in counterparts, each of which shall
constitute an original and all of which together shall constitute one and the same agreement.

9.12

No Third Party Beneficiaries. All of the covenants contained in this Agreement are for the
express benefit of each and all such Parties, this Agreement is not intended to benefit any
third parties, and any such third party beneficiaries are expressly disclaimed.

9.13

Notices. Notices required or permitted hereunder shall be sufficiently given if made in
writing and delivered either personally or by registered or certified mail, postage prepaid to
the respective Parties, as follows:
SAN DIEGO:

With copy to:

Chief Operating Officer
City of San Diego
202 “C” Street
San Diego, CA 92101

City Attorney
City of San Diego
1200 Third Ave., Suite 1620
San Diego, CA 92101

East County AWP JPA:

With copy to:

East County AWP Joint Powers Authority
P.O. Box 719003
Santee, CA 92072
Attn: JPA Administrator

East County AWP Joint Powers Authority
P.O. Box 719003
Santee, CA 92072
Attn: JPA General Counsel

The Parties may from time to time change the address to which notice may be provided by
providing notice of the change to the other Parties.
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9.14

Severability. If any section, clause or phrase of this Agreement or the application thereof to
any Party or any other person or circumstance is for any reason held to be invalid by a court
of competent jurisdiction, it shall be deemed severable, and the remainder of the Agreement
or the application of such provisions to any other Party or to other persons or circumstances
shall not be affected thereby. Each Party hereby declares that it would have entered into
this Agreement, and each section, subsection, sentence, clause and phrase thereof,
irrespective that one or more sections, subsections, sentences, clauses or phrases or the
application thereof might be held invalid.

9.15

Signatures. The individuals executing this Agreement represent and warrant that they have
the legal capacity and authority to do so on behalf of their respective legal entities.
SIGNATURES ON FOLLOWING PAGE(S)
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IN WITNESS WHEREOF, the Parties have caused this Planning And Environmental Compliance
Reimbursement Agreement to be executed and attested by their proper officers thereunto duly
authorized on the day and year set forth below, making the same effective on the date signed by the last
of all Parties hereto.
CITY OF SAN DIEGO

Approved as to Form:

By:

______________________________
Todd Gloria, Mayor

By:

Date:

____________

__________________________________
__________, City Attorney

EAST COUNTY ADVANCED WATER PURIFICATION Approved as to Form:
JOINT POWERS AUTHORITY
By:

______________________________
Steve Goble, Board Chair

Date:

____________

By:
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__________________________________
Nicholaus Norvell, Interim General
Counsel
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EXHIBIT A
Scope of Work and Schedule
[Insert CEQA Schedule and Orion Draft Scope of Work for Phase 1A]
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Exhibit A
Scope of Work and Schedule
CEQA Task Name
NTP (CEQA)
Establish Env Study Area
Project Description
Develop Project Description
City Review Project Description
Finalize Project Description
Technical Studies
Surveys
Biological Surveys
Cultural Surveys and Records Search
Prepare Draft Technical Reports
Prepare 1st Draft Technical Reports
JPA Review 1st Draft Technical Reports
Prepare 2nd Draft Technical Reports
JPA Review 2nd Draft Technical Reports
City PUD/Planning Review 2nd Draft Technical Reports
Prepare Final Technical Reports
CEQA Document
Prepare Draft CEQA Document
Prepare 1st Scrnck Draft CEQA Document
JPA Review 1st Scrnck Draft CEQA Document
City PUD/Planning Review 1st Scrnck Draft CEQA Document
Prepare 2nd Scrnck Draft CEQA Document
JPA Review 2nd Scrnck Draft CEQA Document
City PUD/Planning Review 2nd Scrnck Draft CEQA Document
Final Draft CEQA Document
Publish Draft CEQA Document
Publish Notice of Intent (NOI) to Adopt
Public Review Period
Finalize CEQA Document
JPA Review
Board Agenda Report
JPA Board Certify CEQA Document
File NOD
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Anticipated
Milestone Date
Fri 1/29/21
Fri 3/12/21
Thu 9/9/21
Fri 7/2/21
Thu 7/22/21
Thu 9/9/21
Thu 10/7/21
Fri 7/30/21
Fri 7/30/21
Mon 6/28/21
Thu 9/23/21
Fri 7/9/21
Wed 8/4/21
Wed 8/18/21
Wed 9/1/21
Thu 9/23/21
Thu 10/7/21
Thu 3/10/22
Mon 1/3/22
Mon 9/20/21
Mon 10/4/21
Mon 10/25/21
Mon 11/8/21
Tue 11/23/21
Thu 12/16/21
Mon 1/3/22
Mon 1/3/22
Mon 1/3/22
Fri 2/4/22
Fri 2/18/22
Thu 3/3/22
Thu 3/10/22
Thu 3/17/22
Fri 3/18/22

Exhibit A
Scope of Work and Schedule (Continued)
General
Design-Builder shall perform all Phase 1A Work, which includes performing initial pre-construction investigations and
preparing preliminary engineering and design plans appropriate to define and evaluate the Proposed Project elements,
and mitigation measure options at a level of detail to comply with CEQA (and NEPA, as applicable). Design-Builder shall
perform Phase 1A Work concurrently with JPA's Environmental Review Process during Phase 1A and shall refine Design
Work in support of that aspect of the Environmental Review Process.
During Phase 1A, the Parties will collaboratively develop the Phase 1B Amendment, which includes a scope for the Phase
1B Work. Design-Builder shall progressively develop and provide a cost estimate in conjunction with the design, allowing
JPA to modify scope, priorities, and requirements, if necessary, based on its overall budget and other considerations.
Design-Builder shall develop its estimate in a transparent manner on an Open Book Basis concurrent with design
development to create a Target Cost of the Work for Phase 1B acceptable to JPA, in its sole discretion, to which DesignBuilder's proposed Design-Builder’s Fee, Design-Builder’s Contingency, and premiums for bonds and insurance will be
added to establish a mutually agreed-upon NTE (Phase 1B) as defined in Section 1.1 of the Agreement. Design-Builder
shall allow cost monitoring by JPA on an Open Book Basis throughout the Work in accordance with the Agreement.
During Phase 1A Design-Builder shall:
1. Perform the Phase 1A Work concurrently with and in direct support of JPA’s Environmental Review Process.
2. Manage and perform the Phase 1A Work and Submittals concurrent with JPA’s parallel Environmental Review
Process including development of Supplemental Technical Information and other activities.
3. Perform reviews and provide all required comments, responses, inputs, updates and other Submittals in accordance
with the Submittal Requirements.
The Phase 1A Work includes the following tasks:











Task 1: Background Documents Review
Task 2: Initial Investigations and Reporting
Task 3: Initial Site Surveying and Utility Locates
Task 4: Schedule of Values and Cost Estimates
Task 5: Scheduling
Task 6: Phase 1A Project Plans
Task 7: Supplemental Technical Information and Conceptual Design
Task 8: Phase 1B NTE Proposal and Phase 1B Amendment to Agreement
Task 9: Project Management and Coordination
Task 10: Regional Brine Line (RBL) Alignment Analysis (Allowance Item)
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Submittal Requirements and Phase 1A Schedule of Deliverables
This list of Phase 1A Schedule of Deliverables below summarizes certain Submittals for Phase 1A, which are included in
the Phase 1A Work. This summary is not an exhaustive list of the Submittals, deliverables or other requirements for
Phase 1A. Nothing contained in the Phase 1A Schedule of Deliverables shall limit, modify, discharge, eliminate or reduce
any other requirement in the Agreement.
During Phase 1A, Design-Builder shall provide to JPA the Submittals summarized in the following Phase 1A Schedule of
Deliverables. Design-Builder shall prepare and submit each such Submittal to JPA in accordance with the Agreement,
including the Scope of Work (Phase 1A) and the Submittal Requirements.

PHASE 1A SCHEDULE OF DELIVERABLES
Deliverable

Reference to
Scope of Work
(Phase 1A)

Draft Due
Date

JPA Review
of Draft

Project
Preference and
Alternatives
Technical
Memorandum

Task 1.1

NTP Phase
1A + 16
calendar days

14 calendar
days

NTP Phase 1A +
35 calendar days

7 calendar
days

Phase 1A
Geotechnical
Plan of
Investigation

Task 2.1

NTP Phase
1A + 20
calendar days

14 calendar
days

NTP Phase 1A +
[44] calendar days

7 calendar
days

Phase 1A
Geotechnical
Data and
Interpretive
Report

Task 2.1

NTP Phase
1A + 35
calendar days

7 calendar
days

NTP Phase
1A + 125
calendar days

7 calendar
days

Phase 1A
Hydraulic
Modeling and
Surge Analysis
Report
Certification

Task 2.2

See
Agreement
Exhibit 2

14 calendar
days

With Supplemental
Technical
Information (Task
7.1)

N/A

Phase 1A
Condition
Assessment
Technical
Memorandum

Task 2.3

NTP Phase
1A + 53
calendar days

7 calendar
days

With Initial Basis of
Design Report
(Task 7.3)

7 calendar
days

Phase 1A Wet
Weather Flow
Analysis

Task 2.4

NTP Phase 1A
+ 21 calendar
days

Site Survey
Scope of
Services

Task 3.4

NTP Phase
1A + 15
calendar days

7 calendar
days

14 calendar
days
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Final Due Date

With Supplemental
Technical
Information (Task
7.1)
With Phase 1B
NTE Proposal
(Task 8)

JPA Review
of Final

N/A

N/A

PHASE 1A SCHEDULE OF DELIVERABLES
Deliverable

Reference to
Scope of Work
(Phase 1A)

Draft Due
Date

JPA Review
of Draft

Schedule of
Values

Task 4.1

NTP Phase
1A + 14
calendar days

14 calendar
days

Updated on a
monthly basis,
commencing with
first payment
application.

N/A

Cost Estimate

Task 4.2

With Initial
Basis of
Design Report
(Task 7)

28 calendar
days

With Phase 1B
NTE Proposal
(Task 8)

14 calendar
days

Work
Breakdown
Structure

Task 4.3

With Schedule
of Values

14 calendar
days

NTP Phase 1A +
89 calendar
days

7 calendar
days

Baseline Phase
1A Project
Schedule

Task 5

7 calendar
days prior to
Phase 1A
Kickoff
Meeting

Kickoff Meeting +
14 calendar days

7 calendar
days

Baseline Phase
1B Project
Schedule

Task 5

NTP Phase
1A + 89
calendar days

14 calendar
days

With Phase 1B
NTE Proposal

7 calendar
days

Health and
Safety Plan

Task 6.1

NTP Phase
1A + 30
calendar days

14 calendar
days

Prior to
commencement of
any field activities

7 calendar
days

Phase 1A
Quality
Management
Plan

Task 6.2

NTP Phase
1A + 30
calendar days

7 calendar
days

NTP Phase 1A +
45 calendar days

7 calendar
days

Phase 1A
Governmental
Approvals Plan

Task 6.3

With Initial
Basis of
Design Report
(Task 7.3)

14 calendar
days

With Phase 1B
NTE Proposal
(Task 8)

7 calendar
days

DBE
Participation
Plan

Task 6.4

NTP Phase
1A + 30
calendar days

[21 ]
calendar
days

NTP Phase 1A +
71 calendar days

[21 ] calendar
days

East Mission
Task 6.5
Gorge Force
Main Operational
Plan

NTP Phase
1A + 45
calendar
days

21 calendar
days

NTP Phase 1A +
80 calendar days

21 calendar
days

Supplemental
Technical
Information

NTP Phase
1A+ 18
calendar days

14 calendar
days

see Agreement
Exhibit 2

21 calendar
days

Task 7.1

7 calendar
days
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Final Due Date

JPA Review
of Final

PHASE 1A SCHEDULE OF DELIVERABLES
Deliverable

Reference to
Scope of Work
(Phase 1A)

Draft Due
Date

JPA Review
of Draft

Initial Basis of
Design Report

Task 7.3

NTP Phase
1A + 84
calendar days

14 calendar
days

With Phase 1B
NTE Proposal

N/A

Phase 1B NTE
Proposal

Task 8

NTP Phase
1A + 89
calendar days

35 calendar
days

see Agreement
Exhibit 2

14 calendar
days

Proposed
Schedule of
Values for
Phase 1B

Task 8

Phase 1B
NTE Proposal
(Task 8)

35 calendar
days

With Phase 1B
NTE Proposal

14 calendar
days

Phase 1B
Amendment

Task 8

NTP Phase
1A + 89
calendar days

28 calendar
days

With Phase 1B
NTE Proposal

14 calendar
days

Phase 1A
Coordination
Plan

Task 9.3

NTP Phase
1A + 60
calendar days

14 calendar
days

Ongoing

N/A

Phase 1A
Operations
Coordination
Plan

Task 9.4

NTP Phase
1A + 60
calendar days

14 calendar
days

Ongoing

N/A

Risk Register

Task 9.5

With
Supplemental
Technical
Information
(Task 7.1)

14 calendar
days

Updated on a
monthly basis,
commencing with
acceptance of draft
register.

7 calendar
days

Design Log

Task 9.6.1

Ongoing

N/A

Updated on a
weekly basis,
commencing with
NTP Phase 1A.

7 calendar
days

Trend Log

Task 9.6.2

Ongoing

N/A

Updated on a
weekly basis,
commencing with
NTP Phase 1A.

7 calendar
days

Monthly Project
Status Reports
(PSRs)

Task 9.7

Ongoing

N/A

Submitted on a
monthly basis,
commencing with
NTP Phase 1A.

7 calendar
days
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Final Due Date

JPA Review
of Final

Phase 1A Meeting Requirements
Without limiting Design-Builder’s obligations under the Agreement, Design-Builder shall engage in a collaborative
partnership with JPA, Governmental Entities, Other Contractors (including Package #3 Design-Builder) and other Persons
designated by JPA. During Phase 1A, Design-Builder shall fully support and assist JPA with technical resources as
needed to fulfill the requirements below:
1. Design-Builder shall participate in routine meetings and workshops expected to occur using the JPA’s Microsoft
Teams website. If face-to-face meetings and workshops are required for Project efficiency, they shall occur at a
location determined by JPA within 10 miles of the Site and all local and corporate social distancing requirements shall
be adhered.
2. Design-Builder shall, at a minimum:
a. participate in progress meetings as described in Task 9.2, with Key Personnel and other key Design-Builder
staff, key Subcontractors (including Major Subcontractors), or other people critical to the work to be
progressed / discussed during Phase 1A; these meetings, or other people critical to the work to be
progressed / discussed during Phase 1A; these meetings shall be attended by live and virtual staff; and
b. coordinate with JPA and attend monthly coordination meetings with Packages #1, #2 and #3 key staff.
c.

ensure personnel from Harris & Associates, Inc., participate in meetings with JPA, as needed, to discuss
environmental documentation needs and strategies for Environmental Review Process documentation and
permitting.

3. If face-to-face meetings are required:
a. JPA will provide an existing office space for meetings, workshops, and conversations described in the Scope
of Work and for collaboration among JPA, Key Personnel and other key Design-Builder staff. That office
space may also be made available to Packages #1, #2, and #3 key staff. As such, Design-Builder
acknowledges that office space will not be available for its staff to occupy on a full-time basis.
b. Design-Builder acknowledges that JPA-provided office space may, subject to availability and at JPA’s
reasonable discretion, be used to conduct additional multi-disciplinary meetings and workshops to further
break down large constraints, goals, and decisions into smaller components for more efficient communication
around each discernable scope of work.
c.

the existing office space provided by JPA will include appropriate basic furnishings (chairs, tables, conference
table, TV screens, etc.). Design-Builder shall provide its own computers, phones, office supplies and other
materials necessary to conduct the Phase 1A Work.

d. JPA-provided meeting space will support a commitment to technology and shall provide secure wireless
internet access and audio and video conferencing facilities.
e. a member of Design-Builder shall attend all meetings in-person
Task 1– Background Documents Review
Task 1.1 – Document Review
Design-Builder will undertake a comprehensive review of the documents that have been furnished by the JPA to further
understand the requirements and constraints of the Proposed Project and advance the Project Goals. The Design-Builder
shall:
1.

Review existing Project Goals, requirements, objectives, and constraints.
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2.

Review, analyze and validate, to the extent possible, the Reference Documents, including all documents relating
to investigations and analyses from previous work efforts, such as geotechnical investigations, as-built drawings,
design plans, other engineering drawings, CEQA/NEPA documentation, and other Governmental Approvals. This
review, analysis and validation shall include:
a.

constructability for all proposed Facilities, including preferred methods of construction;

b.

verification of the engineering and other assumptions and calculations contained in any Reference
Documents;

c.

review and assessment of Applicable Laws and Governmental Approvals that may impact the Proposed
Project, including consultation with permit authorities regarding their requirements; and

d.

verification and validation of assumptions regarding the establishment of the Commercial Terms,
impacting Phase 1B, including the NTE (Phase 1B), Project Schedule and Scope of Work (Phase 1B).

3.

Request, obtain and review the relevant record drawings from previous Utility and street improvement projects in
the Proposed Project boundaries, including public Utility (e.g., stormwater, wastewater, water, etc.) record
drawings, street improvement drawings, and private Utility (e.g., gas, buried power or telecommunications, etc.)
record drawings to identify potential conflicts affecting design and construction and the need for any Relocations.

4.

Request and obtain Caltrans record drawings for Caltrans infrastructure that could be potentially affected by the
Proposed Project and, as needed, obtain Caltrans crossing approval(s). Design-Builder shall review these
drawings and incorporate any constraints resulting from this review into its conceptual designs and permitting, as
applicable.

5.

Obtain and review additional information from GeoTracker (https://geotracker.waterboards.ca.gov) to identify any
active cleanup sites within the Site that might impact construction activities. CEQA/NEPA mitigation measures may
require (without limitation) that the entity performing the excavation have a hazardous substance removal ("HAZ)
certificate and handle contaminated soils in compliance with the Environmental Documents, Governmental
Approvals and other Applicable Laws.

6.

Consult with JPA to develop a better understanding of Project constraints, Project requirements, and the rationale
behind any design preferences identified in the previously developed studies for the Proposed Project provided as
Reference Documents.

7.

Ensure Harris & Associates, Inc. review background documents and project related environmental documentation
relevant to the CEQA and permitting process, including background technical reports and CEQA documentation
to verify the proposed design and construction methodologies meet the descriptions and approaches outlined in
the environmental documentation.

8.

Submit to JPA a technical memorandum that summarizes Design-Builder’s review of the existing documentation,
and that provides advice to JPA of possible alternative options or methods for performing any aspect of the Work
(including design, construction, operations and maintenance) taking into account the investigations undertaken in
this Task 1.1.

Task 2 – Initial Investigations and Reporting
Task 2.1– Phase 1A Geotechnical Investigations
As part of its initial geotechnical investigations, Design-Builder shall develop a Phase 1A Geotechnical Plan of
Investigation to support the development of the Proposed Project’s conceptual designs and Environmental Review
Process and the subsequent Phase 1B designs. Following acceptance of the Phase 1A Geotechnical Plan of
Investigation by the JPA, the Design-Builder shall perform geotechnical investigations during Phase 1A, and submit the
Phase 1A Geotechnical Data and Interpretive Report.
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Geotechnical Plan of Investigation
Design-Builder shall prepare the Phase 1A Geotechnical Plan of Investigation based largely on Design-Builder’s
Reasonable Investigation as well as its review of the Reference Documents, other available geotechnical reports and
groundwater data, as well as its understanding of the Proposed Project information.
The Phase 1A Geotechnical Plan of Investigation will address existing data that Design-Builder plans to utilize, along with
additional data that it proposes to obtain (through exploration and laboratory testing), in order to sufficiently characterize
the proposed pipeline alignment(s) to support the development of the Proposed Project’s conceptual designs and
Environmental Review Process.
The Phase 1A Geotechnical Plan of Investigation shall include:
1.

Summary of background information reviewed, including available geologic and geotechnical reports, topographic
maps, grading plans (if readily available) and geologic maps;

2.

Governmental Approval requirements, including those for traffic control and encroachment from Caltrans, the City
of Santee and/or the City of San Diego and for exploratory borings and piezometers from the appropriate
governmental jurisdiction;

3.

Proposed laboratory testing program of samples obtained from the subsurface exploration to evaluate pertinent
engineering characteristics of the subsurface materials; and

4.

Geotechnical engineering analyses that are proposed to help characterize the geotechnical conditions as they
pertain to the conceptual design of the pipeline(s).

Design-Builder shall implement safety measures in accordance with State and Federal safety regulations during the field
Geotechnical Investigation. Design-Builder shall obtain JPA’s acceptance of the final Phase 1A Geotechnical Plan of
Investigation (in accordance withthe Submittal Requirements) prior to commencing any field investigation. Design-Builder
shall revise each draft of the Phase 1A Geotechnical Plan of Investigation, as needed, based on review comments
received from JPA.
Geotechnical Field Investigations
Design-Builder shall not conduct any subsurface exploration until after any Governmental Approval(s) applicable to such
exploration have been obtained and/or have been granted by the appropriate Governmental Entity(ies).
Design-Builder’s scope of services associated with initial geotechnical field investigations shall include the following:
1.

Reviewing maps of existing Utilities for the areas near any proposed borings;

2.

Performing a field reconnaissance of the Site, during which Design-Builder shall mark the boring locations for
Utility clearance by Underground Service Alert (USA);

3.

Preparing and submitting the Phase 1A Geotechnical Plan of Investigation as described above;

4.

Coordinating with a private Utility locating company to assist in the clearance of boring locations for the potential
presence of underground Utilities;

5.

Acquiring a boring permit from the County of San Diego Department of Environmental Health (DEH);

6.

Preparing and including traffic control plans for Work within the appropriate governmental jurisdiction (DesignBuilder shall provide traffic control (including signage) during Design-Builder’s fieldwork);

7.

Acquiring encroachment permits and any other required Governmental Approvals from Caltrans, the City of
Santee and/or the City of San Diego and the appropriate governmental jurisdiction;
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8.

Drilling, logging, and sampling of nineteen (19) borings as defined by the Phase 1A Geotechnical Plan of
Investigation;
a)

Fourteen (14) borings will be advanced to a depth of 20 feet (or refusal) along those portions of the pipeline
that are anticipated to be installed by open trench methods, with an invert depth of 15 feet or less. The
borings will be drilled using hollow stem auger and/or mud-rotary drilling equipment.

b)

Five (5) borings will be drilled to a depth of up to 60 feet (or refusal) where trenchless construction is
anticipated to install the pipeline across State Route 52 and Interstate 15. The borings will be drilled using
hollow stem auger and/or mud-rotary drilling equipment.

9.

Securing soil samples at selected depths from the exploratory borings and test pits and transporting to a
geotechnical laboratory for analysis. Performing geotechnical laboratory testing on representative soil samples to
evaluate their pertinent geotechnical soil characteristics and design parameters. Design-Builder shall perform
laboratory testing in general accordance with applicable ASTM and/or Caltrans California Test Methods (the
associated laboratory costs are included with the budget allocated for this task). Specific analyses to be
performed shall include what is necessary to support the Environmental Review Process and any subsequent
Design Work performed during Phase1B;

10.

Compiling and analyzing the data obtained from Design-Builder’s Reasonable Investigation as well as its
background review, field activities and laboratory testing; and

Geotechnical Data and Interpretive Report (GDIR)
Design-Builder shall prepare a Geotechnical Data and Interpretive Report (GDIR) presenting Design-Builder’s
findings, conclusions, and recommendations. The GDIR shall include a thorough description of methods used
and all useful information obtained during the investigations undertaken in this Task 2.1. The data presented in
the GDIR shall have undergone a detailed checking and an independent technical review. The GDIR shall be a
comprehensive, well-organized compilation of all the geotechnical data acquired during the geotechnical field
investigations with a succinct but comprehensive summary of the equipment and methodology used.
Task 2.2– Phase 1A Hydraulic Modeling and Surge Analysis
JPA will ensure that the Package #3 Design-Builder performs the Phase 1A Hydraulic Modeling and Surge Analysis for
the Residuals Bypass Pump Station and the East Mission Gorge Pump Station to provide the Phase 1A Hydraulic
Modeling and Surge Analysis Design Information. To perform the Design Work during Phase 1A, Design-Builder may rely
upon the Phase 1A Hydraulic Modeling and Surge Analysis Design Information included in the Phase 1A Hydraulic
Modeling and Surge Analysis Report prepared by the Package #3 Design-Builder. Design-Builder shall utilize the results
of the reports prepared by the Package #3 Design-Builder and shall determine if it is possible to pump wet-weather flows
through the Regional Brine Line as well as the EMGFM using the pumps at the EMGPS. This determination shall provide
sufficient information to inform engineering decisions related to pipeline materials evaluation and selection as well as
define certain design criteria such as pipe sizing and pressure classifications.
At a minimum, Design-Builder shall:
1.

On or before the applicable Phase 1A Milestone Deadline, review and certify the Phase 1A Hydraulic Modeling
and Surge Analysis Report in accordance with Section 18.2.1 of the Agreement.

2.

After Design-Builder provides the Phase 1A Hydraulic Modeling and Surge Analysis Report Certification, notify
JPA and the Package #3 Design Builder within five calendar days after identification of any proposed
modifications to the pipeline design that could potentially alter any aspect of the certified Phase 1A Hydraulic
Modeling and Surge Analysis Report, including the Phase 1A Hydraulic Modeling and Surge Analysis Design
Information, or the Project’s design criteria or previously recommended surge mitigation systems. Design-Builder
shall not make any of those proposed modifications without JPA’s prior written approval.

3.

Incorporate the results of these analyses into the Supplemental Technical Information (Task 7.1).
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Task 2.3– Existing East Mission Gorge Force Main (EMGFM) and Termination Point Condition Assessments
Design-Builder shall review, analyze, and validate existing condition assessment information available for the EMGFM
and perform additional condition assessment of the EMGFM as determined necessary by the Parties to support the
development of the Proposed Project’s conceptual design and Environmental Review Process. Design-Builder shall also
review any existing condition assessments available for the potential connection points of the new pipelines to the City of
San Diego’s sewer collection system, and shall perform condition assessment of the potential connection points as
determined necessary by the Parties to support the development of the Proposed Project’s conceptual design and
Environmental Review Process. In addition to Design-Builder’s review of existing condition assessment information,
Design-Builder shall perform a full condition assessment of the EMGFM during Phase 1A and submit to JPA an
assessment of the EMGFM’s existing conditions. Design-Builder shall perform the following:
1.

Coordinate with JPA and City of San Diego to identify potential connection points of the new pipelines to the City
of San Diego’s sewer collection system.

2.

Prepare and submit to JPA for approval a detailed work plan to perform necessary condition assessments of
the EMGFM and of the connection points, including a plan for draining and cleaning the pipeline, and
coordination with the City of San Diego and its operation of its Existing Facilities.

3.

Conduct additional condition assessments of the EMGFM, and condition assessments of the connection points, in
accordance with such plan to confirm that the condition is suitable for installation of the new pipeline(s).

4.

Submit to JPA a Phase 1A Condition Assessment TM documenting the condition assessments and
recommendations.

When conducting the condition assessment during Phase 1A, Design-Builder shall:
a.
b.
c.
d.

Locate existing manways for entry into existing 48” pipeline;
Depressurize and drain the existing 48” pipeline;
Clean and perform CCTV inspection of the existing 48” pipeline; and
If determined necessary by JPA, after completion of the CCTV inspection, Design-Builder shall perform laser
inspection of select segments of existing 48” pipelines where more data is needed to determine pipe condition,
ovality, and suitability for the proposed Work.

Task 2.4 – Phase 1A Wet-Weather Flow Analysis
Design-Builder shall prepare a wet-weather flow analysis of sewer flows to the EMGPS, which is anticipated to be a
desktop study based on historical data. The analysis shall include information to inform certain engineering decisions and
design criteria, such as (without limitation) range of anticipated flows and pipe capacity/sizing. The following are the
anticipated general sections for the flow analysis:
1.

2.

3.

Data Gathering – Design-Builder shall obtain information from Package #3 and the City of San
Diego in preparation of the statistical analysis. At minimum, the following shall be obtained:
a. Package #3 Basis of Design Report
b. Package #3 Hydraulic Modeling and Surge Analysis Report
c. Flow monitoring reports and studies from the City of San Diego
d. Statistical flow analyses from the City of San Diego
e. Historical SCADA records from the EMGPS
Statistical Analysis
a. Frequency of storm events
b. Probability of exceedance of capacity
c. Alternative scenarios to balance flow between RBL and EMGFM
Recommendations
a. RBL and EMGFM flows and pipe sizing
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Task 3 – Initial Site Surveying, Mapping and Utility Locates
Task 3.1 – Right-of-Way Survey and Parcel Title Review
Design-Builder shall (in coordination with Cal Vada Surveying, Inc.) conduct research of survey map recordsand title
reports from the County of San Diego and other agency records to map the right-of-way and centerlines for support of the
development of the Proposed Project’s conceptual designs or Environmental Review Process, and the subsequent Phase
1B Project designs. The right-of-way survey shall include field boundary verification denoting current property lines and
easements of record as shown on current recorded County of San Diego maps. For on-site easements, Design-Builder
shall provide a title report to JPA.
Task 3.2 – Initial Topographic Survey Services
Design-Builder represents that Cal Vada Surverying, Inc., is a professional land surveyor licensed in the State. DesignBuilder shall (in coordination with Cal Vada Surveying, Inc.) provide complete topographic surveying services in
accordance with this Task 3.2 to acquire direct ground survey data of the entire Project area which is required to support
the development of the Proposed Project’s conceptual designs and Environmental Review Process, and any subsequent
Design Work during Phase 1B.
Design-Builder shall (in coordination with Cal Vada Surveying, Inc.) map the entire anticipated Project area to identify
topography, general site features (e.g., buildings, structures, retaining walls, walls, fences, curbs, etc), ground cover
types (e.g., asphalt pavement, concrete, crushed stone, gravel, grass, vegetated, etc.), and surface utility features (e.g.,
manholes, catch basins, valves, poles, hydrants, overhead utilities, etc.) from right-of-way to right-of-way along the
streets. The entire anticipated Project area consists of approximately 50,000 lineal feet of pipeline alignment from the
EMGPS to the point of connection of the Regional Brine Line to the SMVTS, West of I-15 in Camino Del Rio North.
Portions of the survey shall be produced by means of aerial photogrammetry and the rest with conventional ground
survey methods. Field survey observations shall be taken where the aerial survey is not visible. One-foot contour intervals
within the anticipated Project area will be created. Spot elevations shall be obtained to determinethe water flow of
adjacent streets and catch basins that terminate or commence offsite. In addition, wet gravity-based sewer and storm
drains may be “dipped” for invert elevations in the vicinity of the alignment, as determined necessary by Design-Builder.
The vertical control shall be based on the North American Vertical Datum of 1988 (NAVD 88). Design-Builder shall use a
local municipal vertical benchmark, if available. The horizontal control shall be based on California State Plane
Coordinate System of 1983 (NAD 83, 1991.35 Epoch). Design-Builder shall coordinate with the Package #3 DesignBuilder on the limits of the survey, as needed.
Task 3.3 – Utility Research and Mapping
Prior to commencing conceptual design efforts, Design-Builder shall identify existing and planned Utilities along the
potential pipeline alignment(s), which shall be undertaken by referencing Utility mapping data provided by JPA and
contacting the relevant Utility owners using the USA Dig-Alert Utility database. Design-Builder shall complete a field walk
to develop an inventory of observations and photographs of above-ground Utilities and other surface features. DesignBuilder shall prepare a Utility matrix listing each applicable Utility Owner’s primary and secondary representatives
contact information, log of conflicts by Utility, disposition on conflict resolution, cost and schedule of relocation as
applicable, and any other pertinent notes.
Design-Builder shall then map Utilities based on survey centerline, right-of-way and control. Such Utility mapping shall be
compatible with JPA’s GIS standards. Design-Builder shall use a preliminary Utility base map to evaluate the feasibility of
the proposed alignments and identify potential Utility crossings/conflicts. Design-Builder shall prioritize Utilities based
upon their criticality and potential for physical conflict.
Design-Builder shall perform field investigatory services of existing Utilities as necessary to facilitate the preparation of the
30% Design Documents to be completed during Phase 1B.
Task 3.4 – Site Survey Scope of Services
It is not anticipated that Phase 1B survey services will be required. However, if additional topographic survey is required,
Design-Builder shall prepare and submit a proposed Site Survey Scope of Services, which will include right-of-way or
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property boundaries (if needed), to JPA for review in accordance with the Submittal Requirements and, upon approval by
JPA, include the Site Survey Scope of Services with the Phase 1B NTE Proposal.
Task 4 – Schedule of Values and Cost Estimates
Task 4.1 – Schedule of Values
Design-Builder shall submit a proposed Schedule of Values for Phase 1A in such form and supported by such data as
JPA may require to substantiate its accuracy in reflecting the breakdown for administrative and payment purposes.
Design-Builder shall develop the Schedule of Values and all updates to it on an Open Book Basis and provide those
Submittals to JPA in accordance with the Submittal Requirements.
The Design-Builder shall further organize the Schedule of Values to conform to the agreed upon WBS format for divisions
and sections for Phases 1A and 1B (as applicable) and to the Construction Specifications Institute (CSI) standard format
for divisions and sections for Phase 2 (as applicable).
On a monthly basis, Design-Builder shall provide to JPA an updated Schedule of Values for the Phase 1A Work. Each
such update shall include actual start and/or finish dates and percentages complete, and shall compare the planned
progress from the Baseline Phase 1A Project Schedule with Design-Builder’s actual progress.
The Schedule of Values shall be used as the basis for any invoice for payment under the Agreement as well as a basis for
identifying savings and overruns.
The Schedule of Values shall comply with the requirements below:
1.

The Schedule of Values shall divide the Work into separate tasks and subtasks and provide a value for each such
task.

2.

The Schedule of Values shall include an up-to-date progressed Phase 1A Project Schedule that substantiates the
percent complete of each task.

3.

The sum of all values listed in the Schedule of Values shall equal the NTE (Phase 1A).

4.

There shall be separate line items for each Contingency, Allowance Item, and Bonds and insurance cost.

5.

Each item in the Schedule of Values shall exclude the value of the Design-Builder’s Fee.

6.

There shall be a separate line item for the Design-Builder’s Fee in the Schedule of Values.

Task 4.2 – Cost Estimate
Design-Builder shall develop and maintain a cost estimate for the Proposed Project, which shall be initially developed as
part of Phase 1A to support the Initial Basis of Design Report (Task 7.3) and later updated as a cost model with the
evolution of the Project’s design during Phase 1B. The Design-Builder shall develop and share the cost estimate on an
Open Book Basis. The cost estimate may be furnished in Design-Builder’s standard cost estimate structure representing
Design-Builder’s entire scope for the Work, broken down into a manageable hierarchy of organization. Design-Builder’s
cost estimate shall include tracking and updating materials and commodities pricing on a monthly basis.
Design-Builder shall update the cost estimate to incorporate initial site investigation information and conceptual design
decisions. Design-Builder shall provide an updated Design Log (Task 9.6.1) from the previous cost estimate submission
with a description of the basis for those changes as a standing agenda item for each progress meeting. Design-Builder
shall also prepare operations and maintenance (O&M) cost estimates, as needed, in support of the concept submitted in
the Environmental Review Process.
For Work performed by Design-Builder or any Affiliate (i.e., self-performed work), the corresponding direct costs shall be
distinguished as such. For Work not performed by Design-Builder or any Affiliate (e.g., competitively bid, subcontracted or
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vendor supplied, etc.), the corresponding direct costs shall be distinguished as such.
Task 4.3 – Work Breakdown Structure (WBS)
Design-Builder shall collaborate with JPA to determine the appropriate WBS to be used for the development of the Phase
1A cost estimate, Phase 1B cost model and all other Project cost estimates.
Design-Builder shall provide a WBS that represents Design-Builder’s entire scope of Work, broken down into a hierarchy
of tasks, subtasks, and Work packages. Design-Builder shall use this hierarchy to organize the Project Schedule and the
budgeted Schedule of Values. The WBS shall not be presented as a list of deliverables but as breakdown of Work
packages and their respective deliverables. Design-Builder shall provide the WBS structure in a format acceptable to JPA,
and Design-Builder shall submit the WBS to JPA in accordance with the Submittal Requirements.
Task 5 – Scheduling
Design-Builder shall develop and maintain the Phase 1A Project Schedule and conceptual-level schedules for Phase 1B
and Phase 2. Such conceptual level schedules shall serve as draft versions of the Baseline Phase 1B Project Baseline
Phase 2 Project Schedule. The Phase 1A Project Schedule shall include specifics regarding key decision processes and
dates for the Phase 1A Work, including the Phase 1A Milestones and their Milestone Deadlines. Additional specific
requirements for each Project Schedule include:
1.

All Project Schedules shall be cost loaded critical path method (CPM) schedules, prepared using Primavera P6
scheduling software (latest version).

2.

Design-Builder shall submit all Project Schedules to JPA in accordance with the Submittal Requirements and
updated monthly to show progress and changes. Monthly progress schedules status update shall be through the
last day of the month for which progress is reported. The monthly progress schedule submittal should be within
seven days following month end and shall include a narrative description of changes to the schedule from the
previous update, a PDF of the schedule and the native Primavera file for the update.

3.

All Project Schedules shall include:
a.

Identification, in detail, of all work required for timely Completion of the Work, accounting for all risks that
a prudent competent and experienced design-builder would anticipate in accordance with Good Industry
Practice;

b.

Critical path for Design-Builder’s schedule activities;

c.

Apply a five-day per week work calendar, including JPA-defined project holidays for all activities;

d.

All activities and relationships identified in Design-Builder’s WBS;

e.

Coding for organization by engineering, design, procurement, construction and commissioning activities;

f.

Coding matching Submittals, tasks, and Work packages;

g.

Each major area of work within Design-Builder’s Scope of Work;

h.

Engineering and delivery activities, and logic and interrelationships between activities so that a logical
progression of the Work is depicted;

i.

Governmental Approval activities, including permit application preparation and submittal, Governmental
Entity review, and approval activities linked to the Work activities and deliverables for which approvals are
required;

j.

Planned workshops at which key design information will be presented and discussed;
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k.

Complete sequencing of each Work activity;

l.

Identification of interfaces among the Proposed Project, the Environmental Review Process and Package
#3, including activity coding for such interfaces;

m.

All milestones and deliverables including the standard list of major Milestone activities and Milestone
Deadlines and other milestones and deliverables defined by JPA;

n.

Coding which identifies activities, deliverables, reviews, and actions of JPA;

o.

Coding which identifies workshops, meetings, etc. at which JPA is expected to attend; and

p.

No activity’s duration shall exceed 20 working days or 30 calendar days without JPA’s prior approval.

4.

Design-Builder shall describe all activities in a continuous three-week look-ahead format for coordination and
scheduling of JPA resources and required decisions. Each three-week look-ahead schedule shall be based on the
Project Schedule. For each progress meeting with JPA, Design-Builder shall provide three-week look-ahead
schedules, which shall highlight key design decisions needed to (a) facilitate completion of each Milestone by its
Milestone Deadline, (b) obtain Phase 1B Approval by the Phase 1B Approval Deadline, and (c) obtain Phase 2
Approval by the Phase 2 Approval Deadline, as applicable.

5.

Design-Builder shall submit a final Baseline Phase 1A Project Schedule to JPA for review and approval in
accordance with the Submittal Requirements at least seven calendar days prior to the kickoff meeting described
Task 9.2. The Baseline Phase 1A Project Schedule shall detail activities up to Phase 1B Amendment. The
Baseline Phase 1A Project Schedule shall include the Phase 1A Milestones and their Milestone Deadlines based
on the Proposal Schedule.

6.

The conceptual-level Baseline Phase 1B Project Schedule and Baseline Phase 2 Project Schedule shall each
include and summarize conceptual durations, Milestones and Milestone Deadlines, provided those conceptual
durations and Milestones Deadlines may be subject to change as a result of the Phase 1A Work and the NTE
(Phase 1B). The conceptual-level Baseline Phase 2 Project Schedule shall account for the desirability of staging
and sequencing the Work in a manner that:

7.

a.

Avoids disruption to JPA and City of San Diego (including their ongoing operation of the Existing
Facilities), the overall East County AWP Project and Other Contractors;

b.

Minimizes disruption to the Existing Facilities and affected communities and property owners near or
adjacent to the Site;

c.

Enables Other Contractors to perform work in or adjacent to the Site;

d.

Enables JPA and Other Contractors to interface with the Work safely and as soon as possible; and

e.

Minimizes disruption to the general public, including traffic interruption, disturbance of personal property,
and interruption of Utilities

Each Project Schedule shall be conceptually defined to assist in evaluating proposed changes to the Proposed
Project (if any) during Phase 1A. As Work progresses towards Phase 1B Approval, Design-Builder shall further
develop the draft Baseline Phase 1B Project Schedule so that it becomes more detailed. Design-Builder shall
submit the proposed Baseline Phase 1B Project Schedule with the Phase 1B NTE Proposal (Task 8) for review
and approval by JPA as a condition to Phase 1B Approval. Each submittal shall include a PDF file and the native
Primavera file.

Page 14 of 24

Task 6– Phase 1A Project Plans
Task 6.1 – Phase 1A Health and Safety Plan
Design-Builder shall provide and administer a health and safety plan for its staff and Subcontractors (“Health and Safety
Plan”) for the duration of Phase 1A and, as applicable, Phase 1B and Phase 2. Design-Builder shall prepare and submit the
Health and Safety Plan for the Phase 1A Work to JPA for its review in accordance with the Submittal Requirements.
Design-Builder shall be responsible for all construction safety as part of the Phase 2 Work.
Task 6.2 – Phase 1A Quality Management Plan
Design-Builder shall prepare and submit to JPA for review the Phase 1A Quality Management Plan (Phase 1A QMP)
within 30 calendar days after NTP Phase 1A, and implement a quality management process to ensure that the Project
Goals and Quality Objectives are realized. At a minimum, Design-Builder shall perform the following:
1.

Designate a quality assurance/quality control (QA/QC) officer during Phase 1A that is acceptable to JPA, who will
be responsible for implementation of the Phase 1A QMP and documentation of QA/QC activities.

2.

Provide checklists and quality management guidance documents for performance of the Work, which shall be
documented in the Phase 1A QMP.

3.

Require all personnel to be familiar with the Phase 1A QMP and quality control procedures and requirements.

4.

Perform internal reviews of all calculations and deliverables by designated quality management personnel prior to
each submission.

5.

Record and submit all internal review and comment information, and submit forms in accordance with the
procedures documented within the Phase 1A QMP, which procedures shall be consistent with the Submittal
Requirements.

6.

Maintain on file and upon request, submit all internal QA/QC review documents to JPA. Review and discuss
comments provided by JPA.

Task 6.3 – Phase 1A Governmental Approvals Plan
For all Governmental Approvals determined as necessary to support initial site investigations during Phase 1A, DesignBuilder shall:
1.

Meet and coordinate with JPA regarding the strategy for, and status of, obtaining Governmental Approvals for
Phase 1A.

2.

Develop and submit a draft Phase 1A Governmental Approvals Plan, along with the Initial Basis of Design Report
(Task 7.3) for JPA review in accordance with the Submittal Requirements. Design-Builder shall hold all
construction permits, unless otherwise approved by JPA, and shall develop all necessary permit applications and
supporting documentation required for Governmental Approvals during Phase 1A (excluding the JPA-Provided
Approvals), including studies, environmental surveys, and other materials, in accordance with Applicable Laws.
Design-Builder shall revise the draft Phase 1A Governmental Approvals Plan in response to the JPA’s comments,
as appropriate, and furnish the final Phase 1A Governmental Approvals Plan with the Phase 1B NTE Proposal.
The Phase 1A Governmental Approvals Plan shall:
a.

Provide a list of necessary Design-Builder-held Governmental Approvals that are Design-Builder-led, in
which Design-Builder shall obtain the Governmental Approval from the applicable agency.

b.

Include Governmental Approvals identified and/or obtained as part of Task 2.1.

c.

Identify whether Governmental Approvals are Environmental Approvals or Major Approvals.
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d.

Identify JPA-held Governmental Approvals, if applicable, and designate if these Governmental Approval
applications are led by JPA or Design-Builder, which designation shall be subject to JPA’s approval in its
sole discretion.

e.

Identify all Governmental Approvals that are influential to critical path elements for the delivery of the
design or construction.

f.

Cover activities and Governmental Approval schedule(s) for both Phases 1B and 2 that include
Governmental Approval development and review, incorporating review comments, agency submittal,
preparing responses to agency comments, review of responses, and resubmittal to the agency.

g.

Identify submittal requirements (including 100% Permitting Design Document requirements) and address
roles and responsibilities, internal and external communication strategies and protocol as well as
Governmental Approval tracking procedures.

h.

Identify schedule for permitting activities which Design-Builder shall include in the applicable baseline
schedule as predecessors to the activities for which Governmental Approvals are required.

3.

Conduct any field studies, technical analysis or evaluations needed to support identified Phase 1A Governmental
Approval applications unless being conducted as part of another Phase 1A Work task.

4.

For all Phase 1A Governmental Approvals, other than JPA-Provided Approvals, develop necessary applications
and supporting documentation to meet the requirements of the governmental and non-governmental entities
involved.

5.

Provide JPA with a draft of all applications and supporting documentation for review and concurrence prior to
submittal to the approving entity and obtain JPA signatures and other signatures needed for the applications.

6.

For JPA-Provided Approvals, support development of necessary applications and develop supporting
documentation necessary for each such approval.

7.

Support JPA in consultations and coordination with State and federal agencies regarding all Environmental
Approvals and the Environmental Review Process (e.g. with the United States Army Corps of Engineers, United
States Fish and Wildlife Service, Regional Water Quality Control Board, California Department of Fish and
Wildlife, etc.) as determined necessary to support the development of the Proposed Project’s conceptual designs
and Environmental Review Process.

8.

Review and provide input on Environmental Documents to support JPA-Provided Approvals and the
Environmental Review Process.

9.

Maintain an Approvals Log in which the status of the Governmental Approvals is tracked. Actively monitor the
status of permit/approval processing and respond to requests for clarification, additional information, and
application revisions by the approving entities.

10.

Attend meetings with the approving entities to expedite permit processing and notify JPA in advance of such
meetings for possible JPA attendance.

11.

Report to JPA once each Governmental Approval has been obtained.

12.

Coordinate with and provide supporting technical information to support JPA-Provided Approvals, and upon JPA’s
request, attend related meetings between JPA and Governmental Entities.

13.

Design-Builder shall ensure that Harris & Associates, Inc. reviews and provides input on the Government
Approvals Plan to document the environmental strategy for the Project.
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Task 6.4 – Disadvantaged Business Enterprise (DBE) Participation Plan
Design-Builder shall prepare and administer a DBE Participation Plan. Design-Builder shall submit the draft DBE
Participation Plan for JPA for review in accordance with the Submittal Requirements. The DBE Participation Plan shall
require Design-Builder’s good faith efforts to ensure all DBEs have the opportunity to compete for Subcontracts, including
efforts to:
1.

Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable through outreach and
recruitment activities, including placing DBEs on solicitation lists and soliciting them whenever they are potential
sources;

2.

Make information on forthcoming opportunities available to DBEs and arrange timeframes for contracts and
establish delivery schedules, where the requirements permit, in a way that encourages and facilitates participation
by DBEs in the competitive process, including posting solicitations for bids or proposals for a minimum of 30
calendar days in a local newspaper;

3.

Consider in the contracting process whether firms competing for large contracts could subcontract with DBEs,
including dividing the total requirements when economically feasible into smaller tasks or quantities to permit
maximum participation by DBEs in the competitive process;

4.

Encourage contracting with a consortium of DBEs when a contract is too large for one of these firms to handle
individually; and

5.

Use the services and assistance of the SBA and the Minority Business Development Agency of the Department of
Commerce.

Task 6.5 East Mission Gorge Force Main (EMGFM) Operational Plan
Operation of the existing EMGFM to convey wet weather flows must be maintained throughout the duration of the Project
(condition assessment to commissioning). Design-Builder shall prepare, and submit to JPA for approval, an EMGFM
Operational Plan, describing the means, methods, and sequencing required to accommodate operation of the existing
EMGFM throughout each Phase of the Project thereby ensuring availability of the force main for wet weather or other
events in which emergency bypass would be required.
Task 7 –Supplemental Technical Information and Conceptual Design
Task 7.1 – Supplemental Technical Information
The JPA has preliminarily studied potential designs, alignments, and configurations that comprise potentially suitable
concepts for the Project and identified a proposed alternative as a basis for the evaluation of the Proposed Project,
alternatives and mitigation measures in the Environmental Review Process. Design-Builder shall perform pre-construction
site investigations and provide engineering and design Submittals appropriate to define and evaluate the environmental
effects of the Proposed Project elements, alternatives and mitigation measures at a level of detail as may be necessary
for (a) the JPA to comply with CEQA and NEPA, (b) CEQA-responsible agencies to comply with CEQA. The results of
these investigations and engineering and design submittals shall be consolidated and made available to the JPA to
support the Environmental Review Process in the form of Supplemental Technical Information.
Design-Builder shall ensure that Harris & Associates, Inc., acts as a liaison between the JPA’s environmental team
(including Helix Environmental) and Design-Builder’s team to provide accurate accounts of the design and construction
methodologies to be included in the environmental modeling, analysis, and reporting for the Environmental Review
Process, including CEQA compliance and permitting.
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Task 7.2 – Conceptual Engineering and Analysis
Design-Builder shall develop conceptual engineering as needed to support JPA’s advancement of the Environmental
Review Process related to CEQA (and NEPA, as applicable) during Phase 1A. The Work for this task shall include:
1.

Development of detailed Project requirements;

2.

Input on required initial site investigations;

3.

Development of conceptual designs for the Proposed Project and associated scope; and

4.

Reports based on conceptual design such as (without limitation) capital and operating cost estimates,
constructability and risk analysis; and

5.

Meetings, as needed, with JPA and Other Contractors to assist in identifying challenges and potential mitigations
of impacts and maximizing of benefits related to the Proposed Project.

Design-Builder shall, at JPA’s direction, provide necessary technical and management resources and engineering plans,
studies and other materials that may be required for JPA to complete the Environmental Documents while minimizing the
time taken to complete the Environmental Review Process.
Design-Builder shall support JPA and the City of San Diego in other approval processes, including applying for Funding
Programs and JPA-Provided Approvals. JPA and the City of San Diego will lead relevant Funding Program processes and
will coordinate with Design-Builder. JPA will lead JPA-Provided Approval processes, as appropriate, and will coordinate
with Design-Builder on appropriate responses to comments or requests. Design-Builder shall support JPA and City of San
Diego in any such approval processes as determined appropriate by JPA.
Task 7.3 – Initial Basis of Design Report (Initial BODR)
Upon completion of Task 7.2, JPA anticipates submitting documentation for the Environmental Review Process. DesignBuilder shall prepare an Initial BODR, which shall identify any proposed deviations from the Reference Documents and
the rationale supporting such proposals. Design-Builder shall incorporate any JPA-accepted deviations into the Initial
BODR.
In addition to the above, the Initial BODR shall include the following:
1.

Project summary, goals/objectives, and requirements;

2.

Lifecycle Objectives and how the design will achieve these objectives;

3.

Overall Project conceptual design;

4.

Pipeline alignment and origin/termination locations;

5.

Known and potential interfaces with Other Contractors and the City of San Diego;

6.

Pipeline alignment constraints, including those imposed by CEQA/NEPA (if known), sensitive areas, zoning, and
land use regulation;

7.

Identification of any community construction procedures (e.g. night work, etc.) that may be to reduce public impact
and potential project delays;

8.

Identification of long lead items and recommendations for addressing long lead items;

9.

Process / hydraulic design criteria including design flow rates, design pipe diameters and pressure ratings, pipe
wall thickness, pipe joint type, relevant design standards, and supporting design calculations;
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10.

Summary of the Phase 1A Hydraulic Modeling and Surge Analysis Report prepared by Package #3 DesignBuilder (Task 2.2) as it relates to the pipeline design (to be incorporated into the Final BODR to be included as
part of the 60% Design Documents in Phase 1B);

11.

Evaluation of the need for and type of corrosion control measures appropriate for the Proposed Project, which
shall be performed by an appropriately credentialed corrosion engineer and shall include review the of soil and
groundwater samples chemical analyses, along with the projected residuals quality, to assess the potential for
corrosivity, and recommendations for construction materials, including coating and lining recommendations,
suitable for the assessed conditions;

12.

Evaluation and selection of trenchless construction method(s), if applicable;

13.

Identification of reference standards (i.e. Whitebook; Standard Specifications for Public Works Construction,
Water Agencies’ Standards; City of San Diego Sewer Design Guide, and San Diego Regional Standard Drawings,
etc.) to be used and identify which Project components they apply to;

14.

Site constraints including constraints imposed by Governmental Approvals, property access and easements,
CEQA/NEPA (if known), sensitive areas, zoning and land use regulation, and other factors;

15.

Process narratives and preliminary control strategies, inclusive of failsafe concepts developed by JPA;

16.

Planned approaches for maintaining service and operational availability of existing facilities

17.

Design concepts and criteria for the pipelines, including:
a.

design assumptions;

b.

recommended pipe material and fittings;

c.

pipe wall thickness;

d.

pipe joint type;

e.

coating and lining requirements;

f.

corrosion protection requirements, if applicable;

g.

surge protection requirements, if applicable;

h.

valves (i.e. isolation valves, air/vacuum valves, check valves, etc.);

i.

civil requirements (i.e. trenching/excavation; shoring; backfill/compaction; paving; etc.);

j.

trenchless construction requirements, including access shaft sizing and locations, if applicable; and

k.

demolition plan/requirements for existing above grade abandoned piping, if applicable;

18.

Draft Phase 1A Governmental Approvals Plan;

19.

Capital and operational cost estimates;

20.

Schedule and construction phasing strategy; and

21.

Updated Risk Register.
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Design-Builder shall submit the Initial BODR to JPA for review and comment, in accordance with the Submittal
Requirements. Design-Builder shall submit the Initial BODR prior to submission of the Phase 1B NTE Proposal. DesignBuilder shall provide calculations and other design analyses used to develop the Initial BODR, as requested by JPA.
Task 8– Phase 1B NTE Proposal and Phase 1B Amendment to Agreement
Design-Builder shall conduct all Work necessary to develop, revise, and negotiate its Phase 1B NTE Proposal and
proposed Phase 1B Amendment in accordance with the Agreement and take into account the factors identified in Section
9.4 of the Agreement. Design-Builder shall develop the Phase 1B NTE Proposal on an Open Book Basis, providing the
JPA with full access to all details that make up the final Phase 1B NTE Proposal. Design-Builder shall prepare all
documents and estimates as accurately as possible and to keep JPA fully informed and involved with the design and cost
throughout the development of the Phase 1B NTE Proposal.
Subject to Section 9.11 of the Agreement, Design-Builder shall complete all Phase 1A Work to JPA’s satisfaction (in its
sole discretion) as a precondition to Design-Builder submitting the Phase 1B NTE Proposal.
The Phase 1B NTE Proposal shall include:
1.

Documentation of the Approved Project;

2.

Proof of valid existence of all Governmental Approvals that Design-Builder was responsible for obtaining prior to
Phase 1B Approval;

3.

Proposed Baseline Phase 1B Project Schedule (Task 5), including an accompanying narrative describing key
assumptions in the proposed Baseline Phase 1B Project Schedule upon which the Phase 1B NTE Proposal is
based, including dates for the Phase 2 Milestone Deadlines and the Phase 2 Approval Deadline;

4.

Descriptive information on all engineering, procurement, materials, construction labor and equipment, design gap
narratives, and other services necessary to perform the Phase 1B Work as required under the Agreement;

5.

Description of all risks that a design-builder exercising Good Industry Practice would anticipate and provide for in
its Phase 1B NTE Proposal;

6.

Description of the insurance proposed to be obtained and maintained in accordance with Exhibit 17C (Insurance
Requirements – Phase 1B) of the Agreement;

7.

An itemized accounting of the NTE (Phase 1B) including:
a.

the Target Cost of the Work (Phase 1B), showing separately the Cost of the Work, Contingency for Phase
1B and any Allowance Values;

b.

Design-Builder’s Fee (Phase 1B), based on the Maximum Fee Percentage for Phase 1B submitted in the
Proposal;

c.

the Design-Builder’s Contingency for Phase 1B; and

d.

premiums for Bonds and insurance associated with Phase 1B.

8.

All services required to complete the Phase 1B Work through Phase 2 Approval, using the JPA-approved cost
model and Work Breakdown Structure (WBS) as described in Task 4;

9.

Any other information necessary (as determined by JPA in its sole discretion) to establish a mutually agreed-upon
NTE (Phase 1B), including a proposed Schedule of Values for Phase 1B that expands on the Schedule of Values
developed for Phase 1A; and
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10.

Backup for the Phase 1B NTE Proposal in the form of a cost analysis for each part of the Work, including:
a.

separate detailed itemized accounting of the Target Cost of the Work (Phase 1B);

b.

a budget and a detailed itemized accounting for any subcontracted portion of the Work to be payable
during Phase 1B; and

c.

any other matters that the JPA Representative may (in their sole discretion) require in writing.

After delivering the initial draft Phase 1B NTE Proposal, Design-Builder shall meet with JPA during a workshop to present,
review and answer questions about the content of the Phase 1B NTE Proposal. As needed, Design-Builder shall continue
to revise the Phase 1B NTE Proposal and conduct additional workshops and meetings to obtain JPA’s approval (which it
may grant or withhold in its sole discretion).
Design-Builder shall furnish to JPA technical information sufficient to substantiate its Phase 1B NTE Proposal and JPAProvided Approvals.
Prior to Phase 1B Approval, Design-Builder shall submit to JPA a proposed Phase 1B Amendment applicable to DesignBuilder’s performance of the Phase 1B Work in accordance with the Agreement.
Task 9 – Project Management and Coordination
Design-Builder shall provide project management and coordination throughout Phase 1A, inclusive of the following
subtasks.
Task 9.1 – Project Administration
Design-Builder shall provide project administration addressing the management and administrative responsibilities
associated with project initiation, scheduling review, budget control, Subcontractors, invoice preparation, internal team
coordination and coordination with JPA for a single consecutive six-month period.
Task 9.2 – Meetings and Workshops
Design-Builder shall schedule, prepare for, and conduct necessary meetings and workshops throughout Phase 1A,
including the following:
1.

Kickoff Meeting: Design-Builder shall schedule, prepare for, and conduct a single Project kickoff meeting with
JPA which at a minimum shall be attended by the following Key Personnel: Design-Build Manager, Design
Manager, Estimator, and CEQA/NEPA Environmental Lead and such other persons as the JPA may request.

2.

Partnering Meetings: Design-Builder shall attend a partnering meeting with the JPA during Phase 1A to foster
open communications, trust, understanding and teamwork among those teams. An independent facilitator will be
selected and procured by JPA to conduct these partnering meetings.

3.

Progress Meetings: Design-Builder shall schedule and facilitate a Project progress meetings with JPA to occur
every two weeks. These standing meetings shall provide a routine forum for vetting ideas, issues, facilitating
discussions, reviewing monthly invoices, confirming the Project Schedule, Project priorities, and focus points for
the coming weeks, months and quarters.

4.

Meetings and Workshops: Design-Builder shall participate in meetings/workshops to address focused topics
and coordinate with Project stakeholders, including:
a.

Caltrans;

b.

City of San Diego;
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c.

City of Santee;

d.

Private property owners;

e.

Preconstruction site-investigation findings;

f.

Package #3 interface coordination;

g.

Environmental impact and mitigation options;

h.

Phase 1B scope overview workshop; and

i.

Any other workshops deemed necessary by Design-Builder.

To address the above, Design-Builder anticipates a total of 27 meetings and workshops with JPA and other Project
stakeholders consisting of the following:
j.
k.
l.
m.
n.
o.
p.
q.
r.

Kick-Off Meeting (1)
Partnering Meeting (1)
Bi-Weekly Progress Meetings (12)
Package #3 Coordination Meetings (Up to 8 Total: 2 in addition to the 6 meetings required under Task 9.3)
JPA Strip-Plot Workshops (2)
Caltrans Meetings (4 Total: 2 for SR-52 and 2 for I-15)
City of Santee Meeting (1)
City of San Diego Meetings (2)
Private Property Owners Meetings (2)

Design-Builder shall prepare and provide agendas, materials, and meeting minutes to JPA documenting results of all
meetings and workshops. Design-Builder shall revise agendas and meeting minutes, as required, based on JPA
comments.
Design-Builder shall use and maintain systems compatible with JPA’s Microsoft Teams cloud-based technology and shall
be responsible for accessing JPA’s Microsoft Teams site for the East County AWP Project to access pertinent Project
communications, and as otherwise directed by JPA.
Task 9.3 – Coordination with Package #3 Design-Builder
Design-Builder shall prepare and submit a Phase 1A Coordination Plan for JPA review in accordance with the Submittal
Requirements within 60 calendar days after NTP Phase 1A that: (1) discusses interfaces between Proposed Project and
Package #3 and (2) is acceptable to JPA, Design-Builder, and Package #3 Design-Builder.
Without limiting any other requirements under the Agreement, Design-Builder shall coordinate the Work with the work to
be performed by the Package #3 Design-Builder, JPA and Other Contractors. Design-Builder shall attend monthly (up to
six meetings total) coordination meetings with Other Contractors and JPA.
Task 9.4– Coordination with Operation of Existing Facilities
Without limiting any other requirements under the Agreement, Design-Builder shall coordinate with JPA, City of Santee,
Caltrans and City of San Diego to develop plans that enable continued operation of their Existing Facilities during the
Work. Design-Builder shall compile those plans within a Phase 1A Operations Coordination Plan to be submitted,
reviewed and approved by JPA prior to distribution for review by City of Santee, Caltrans and City of San Diego.
Task 9.5 – Risk Management
Design-Builder shall prepare and update a Risk Register to identify and monitor risks associated with Proposed Project.
Risk register template shall be provided by the JPA and will include:
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1.

Risk identification;

2.

Activity or activities affected (tied to schedule activities);

3.

Risk description including qualitative categorization of identified risks;

4.

Estimated/calculated percent likelihood that a risk event may occur;

5.

Potential schedule, schedule and health and safety impacts should a risk event occur;

6.

Risk assignment; and

7.

Risk management strategy (transfer, mitigate, accept).

Design-Builder shall prepare and submit the initial Risk Register to JPA for review in accordance with the Submittal
Requirements with the Supplemental Technical Information (Task 7.1), and Design-Builder shall integrate the Risk
Register into JPA’s document management software so it can be accessed by the Parties at any time. Design-Builder
shall update the Risk Register on a monthly basis and discuss key or upcoming risks at the bi-weekly progress meeting
Task 9.6– Change Management
Design-Builder shall manage potential scope, schedule, and cost Changes associated with performing the Phase 1A
Work and obtaining Phase 1B Approval. Design-Builder shall identify for JPA, in writing, major potential issues that arise
as soon as possible, but no later than either (a) the applicable time period provided in the Agreement, or (b) if no such
time period exists, within five days after Design-Builder has Actual Knowledge of such issue. Any such issue shall be
described, tracked and resolved in a timely manner and, as applicable, in accordance with Sections 9.5, 9.6 and 21.1 of
the Agreement. Design-Builder shall provide status updates of any such issue for JPA’s review and comment during
progress meetings (Task 9.2). Design-Builder shall maintain a current Potential Change Order Log (PCO Log) in which
actual and potential changes in scope, budget, or schedule are identified. The PCO Log will also identify the DesignBuilders’ use of Contingency and Allowance Item budgets.
Task 9.6.1 – Design Log
The Design Log is a log of each Reliable Design Decision agreed upon by the Parties.
A “Reliable Design Decision” is a decision, development, or election that refines the Design Documents after being
approved by JPA and recorded in the Design Log. A Reliable Design Decision shall not change the Design Documents
but shall instead constitute a further development or refinement of the design for the Proposed Project with which all
subsequent design, development and Construction Documents shall be consistent.
Design-Builder shall maintain an electronic Design Log in a format provided by the JPA that documents decisions made
during the evolution of the conceptual design and evaluation of any alternatives or options. The Design Log shall note
approvals by both Parties. Design-Builder shall update the Design Log with every progress meeting and, at a minimum,
on a weekly basis. Once a Reliable Design Decision is recorded in the Design Log, it shall be binding as if set forth in the
Design Documents, and Design-Builder shall ensure that all subsequent Design Documents, cost models, schedules,
permits and other applicable project information are developed consistent with the decisions recorded in the Design Log.
Task 9.6.2 – Trend Log
Design-Builder shall maintain a Trend Log to document any design issues or decisions that could materially alter the
Commercial Terms of the Project (each, a “Trend”).
If either Party does not know the extent to which an issue will alter a Commercial Term, the Party identifying the issue
shall request in writing to include the issue in the Trend Log. The Trend Log shall note approvals by both Parties. Any
request to include a Trend in the Trend Log must include the following information:
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1.

Identification of the issue for which the costs are uncertain and may cause any Commercial Term to be exceeded;

2.

The estimated change in the applicable Commercial Term; and

3.

Potential impacts or changes to the Initial Basis of Design Report and Predesign Documents as a result of the
Trend.

Design-Builder shall track each Trend on the Trend Log and shall update the Trend Log with the most recent information
on a weekly basis.
The Parties will work collaboratively to resolve Trends in the Trend Log as quickly as possible. If a Trend in the Trend Log
is resolved and that resolution changes any Commercial Term, the resolution shall be memorialized in a Change Order.
Task 9.7 – Monthly Project Status Reports (PSRs)
Design-Builder shall submit monthly PSRs summarizing progress in narrative terms. The PSR shall include the updated
Project Progress Schedule, invoice including backup documentation of incurred costs, Risk Register, PCO Log, major
decision items, Design Log, Trend Log, accomplishments and any corrective actions required as part of the Phase 1A
Work. Design-Builder shall submit updated PSRs to JPA for review in PDF. All PDF layouts and reports for PSRs shall be
as agreed upon by the Parties.
Task 10 – Regional Brine Line (RBL) Alignment Analysis (Allowance Item)
If authorized by JPA under Section 19.5 of the Agreement, Design-Builder will proceed with preliminary engineering
analysis, site investigations, and coordination sufficient to inform engineering decisions related to the anticipated vertical
alignment of the RBL through the Mission Valley area, and to inform the CEQA document. The Allowance Item for such
Work in connection with planning and analysis of the RBL alignment includes the following:







additional topographic survey;
additional geotechnical investigations;
preliminary pump station calculations;
additional meetings and coordination with Package #3 Design-Builder;
additional hydraulic modeling; and
additional meetings and coordination with JPA and its consultants, as well as the City of San Diego.

As requested by JPA, Design-Builder shall provide a more detailed scope of services for the items listed in this Task 9.7.
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BOARD AGENDA REPORT
Meeting Date: 09-16-2021
Submitted by:

Allen Carlisle, CEO/General Manager, JPA Interim Administrator
Rebecca Abbott, P.E., Proposal Evaluation Committee Chairperson

Subject:

Award of Progressive Design-Build Agreement for Package 4 of the East County AWP Project

Recommendation(s):
1. Hear staff report.
2. Adopt Resolution to accomplish each of the following:
a.

approve the form of Progressive Design-Build Agreement (“Agreement”) between the East County Advanced
Water Purification Joint Powers Authority (“JPA”) and Orion Construction Corporation, a California corporation
(“Orion”), as the Design-Builder to design and construct Package 4 of the East County Advanced Water
Purification (“East County AWP”) Project, subject to non-substantive changes and completion of the Exhibits to
reflect agreed aspects of Orion’s proposal, as reviewed and approved by the JPA Interim Administrator
(“Administrator”) and the JPA’s legal counsel;
b. award of the Agreement to Orion;
c. subject to Orion’s execution of the Agreement, authorize the Administrator, acting by and through its
CEO/General Manager, to execute the Agreement on behalf of the JPA generally in the form approved above
and with the Exhibits on file with the Administrator;
d. authorize the Administrator to issue to Orion a notice to proceed for Phase 1A of Package 4 (“NTP Phase 1A”),
subject to the requirements for NTP Phase 1A being satisfied and approved as such by the Administrator, on a
time and materials basis as provided in the Agreement with a not-to-exceed (“NTE”) amount of $3,170,933.00,
plus 10 percent contingency ($317,093.30); and
e. authorize the Administrator to take such further actions and execute such further documents as may be
necessary to accomplish the purposes of said resolution and the Agreement.

Alternative(s):

Do not authorize staff to award the Agreement for Package 4 of the East County AWP Project at this time.

Attachment(s):
1. Resolution
2. Draft form of the Agreement for Package 4 of the East County AWP Project
Funding:
Requested amount:
$3,488,026.30 (includes 10% contingency for the JPA equal to $317,093.30) * See Note
Funding source:
East County AWP JPA Fiscal Year 2022 Budget (see Funding Plan description)
Note: A portion of the requested amount will be reimbursed by the City of San Diego. See Funding Plan description.

Project Goals: The East County Advanced Water Purification Program is a regional water and wastewater solution. This
Program is a collaborative partnership between Padre Dam Municipal Water District, County of San Diego, the City of El
Cajon and Helix Water District. It will create a new, local, sustainable and drought proof drinking water supply using
state-of-the-art technology to purify recycled water and diversify East County’s water supply while reducing our
dependence on imported water. This Program will provide up to 30 percent of East County’s drinking water demands
while reducing wastewater discharge into the ocean.
Reviewed by:
Padre Dam GM
Finance

Legal Counsel
Standard Form

Action Required:
Motion
Resolution

Ordinance
None

Executive Summary:
The JPA was expressly formed to implement a potable reuse program to improve local and regional water
supply reliability and supply advanced treated recycled water to East San Diego County through the East
County AWP Project.
The East County AWP Project was originally composed of three packages. Subject to completion of
environmental and permitting assessments, a fourth package will be added to provide for the disposal of
residuals associated with wastewater treatment and advanced water purification and to manage and divert
peak wet weather flows to the City of San Diego’s municipal wastewater conveyance system.
Package 4 includes environmental and permitting assessments of a proposed project to rehabilitate the
existing East Mission Gorge Force Main to provide a wet weather/failsafe pipeline, design and build a new
Regional Brine Line, and Padre Dam 2 Force Main. Subject to the JPA’s review of those assessments, the JPA
may choose not to proceed with the project or authorize the Design-Builder to proceed with subsequent
work to further the design, construction and rehabilitation of the proposed project or proceed with an
alternative, modification or mitigation to that project.
On February 18, 2021, the JPA Board authorized the issuance of a Request for Qualifications (as amended,
“RFQ”) and a Request for Proposals (as amended, “RFP”) for Package 4, consistent with the Contract Policies
and Procedures, adopted November 5, 2019 (“Contract Policy”).
On March 5, 2021, the JPA issued the RFQ for Package 4, consistent with the Contract Policy. In response,
the JPA received two statements of qualifications (“SOQs”) by the submission deadline of April 14, 2021,
and subsequently shortlisted two proposers.
On May 10, 2021, the JPA issued the RFP to the two shortlisted proposers, consistent with the Contract
Policy. In response, the JPA timely received two proposals by the submission deadline of July 23, 2021.
Following evaluation of proposals and negotiations in accordance with the RFP, the Administrator
recommends the JPA award the Agreement to Orion, with a not-to-exceed (“NTE”) amount of
$3,170,933.00, plus 10 percent contingency ($317,093.30).
Background:
The East County AWP Project is composed of four separate packages. Package 4 includes environmental and
permitting assessments of a proposed project to rehabilitate the East Mission Gorge Force Main to provide
a wet weather/failsafe pipeline, design and build a new Regional Brine Line, and Padre Dam 2 Force Main.
Subject to the JPA’s review of those assessments, the JPA may choose not to proceed with the project or
authorize the Design-Builder to proceed with subsequent work to further the design, construction and
rehabilitation of the proposed project or proceed with an alternative, modification or mitigation to that
project.
Package 4 is anticipated to be completed in three progressive phases:




Phase 1A – preliminary design and pre-construction services
Phase 1B – design and pre-construction services
Phase 2 – final design and construction services
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The proposed Agreement with Orion reflects Package 4’s progressive design-build delivery method. The
Agreement will initially include a scope of work and NTE amount for Phase 1A. During Phase 1A, Orion will
progress Package 4’s design to a level of detail to inform the environmental review process related to the
California Environmental Quality Act (“CEQA”), and prepare a non-binding proposal that includes a scope
of work and NTE amount for Phase 1B. If the JPA approves Phase 1B, Orion will further progress Package
4’s design to a level of detail that allows Orion to prepare a non-binding proposal that includes a scope of
work and guaranteed maximum price (“GMP”) for Phase 2. While developing the NTE and GMP during
Phases 1A and 1B, Orion is contractually required to share its cost and profit information with the JPA on
an open and transparent basis, which is intended to protect JPA, state, and federal interests in identifying
an optimal NTE amount for Phase 1B and GMP for Phase 2.
If the JPA and Orion agree on terms applicable to Phase 1B and subsequently agree on terms applicable to
Phase 2, they will amend the Agreement in each instance to reflect the agreed-upon terms. In each case,
staff will submit the proposed amendment to the JPA Board for approval prior to its execution. If the
parties cannot agree to terms for either Phase 1B or Phase 2, the JPA may terminate the Agreement and
(among other things) procure a new contractor to perform some or all of the remaining work.
Description:
Progressive Design-Build Agreement Procurement
Selection Process
Orion was procured as the Design-Builder for Package 4 using a competitive procurement method to obtain
the best value for the JPA, as determined by criteria in the RFP. This method considered and evaluated
qualitative and quantitative factors in an effort to provide the greatest benefit to the public.
The competitive procurement method involved a two-step process, as allowed by California Government
Code §§ 6500 et seq., the East County Advanced Water Purification Joint Exercise of Powers Agreement,
dated November 1, 2019, and the Contract Policy (collectively, “Design-Build Law”). The first step consisted
of shortlisting proposers based on the RFQ. The second step consisted of the receipt and evaluation of price
and technical proposals from shortlisted proposers in response to the RFP. As allowed by Design-Build Law,
the recommended award to Orion is based upon a determination that used price and technical criteria
established in the RFP.
As required by the Contract Policy, the Administrator obtained the JPA Board’s approval to release the final
RFQ and RFP for Package 4 at the February 18, 2021 JPA Board meeting.
Request for Qualifications
On March 5, 2021, staff issued the Package 4 RFQ. In response, two SOQs were timely received. An
evaluation and selection committee consisting of a cross-section of JPA members, partners and
stakeholders, including the Padre Dam Municipal Water District, County of San Diego, City of San Diego and
City of El Cajon (collectively, “JPA Members and Partners”), performed a comprehensive evaluation of the
SOQs. Procurement management, financial and legal consultants supported the evaluation and selection
committee. Submitted financial statements were reviewed to verify the financial well-being of the
proposers. Based on that evaluation, the committee shortlisted two teams.
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Request for Proposals
On May 10, 2021, the JPA issued the RFP to the both shortlisted teams, consistent with the JPA Board’s
determination as to the method of the RFP’s publication.
During the procurement process, the JPA Members and Partners held one-on-one meetings with the
shortlisted proposers to evaluate their technical approaches and solicit their input on risk allocation and
commercial terms. Five addenda to the RFP were issued to respond to the shortlisted proposers’ questions
and clarify terms in the RFP and Agreement, as deemed appropriate by the JPA.
Proposals were evaluated by a proposal evaluation committee consisting of representatives from each of
the JPA Members and Partners. Procurement management, financial, and legal consultants supported the
proposal evaluation committee.
A financial subcommittee and technical subcommittee each reviewed aspects of the proposals for
responsiveness to the RFP’s requirements and satisfaction of its pass/fail criteria. Based on their respective
reviews, both the financial and technical subcommittees recommended the proposal evaluation
committee find all proposals received both responsive and having passed the pass/fail criteria. The
proposal evaluation committee adopted those recommendations.
On August 4, 2021, the proposal evaluation committee convened to review its advisory subcommittee and
consultant reports and recommendations and discuss and score the proposals. The proposer rankings
follow:
Rank
1
2

Proposer
Orion Construction Corporation
James W. Fowler Co.

Margin1
- 3%

Orion was notified of its selection as the preferred proposer and the Administrator began negotiations to
finalize the following documents submitted with Orion’s Proposal: Scope of Work (Phase 1A), Scope of Work
(Phase 1B), Design-Builder’s Activities Proposal, Design-Builder’s Proposal Schedule, NTE (Phase 1A), and
Table of Rates and Prices (collectively, “Technical Documents”).
Except for finalizing the necessary information in the Technical Documents, Orion has agreed to execute the
Agreement in the form included in the RFP (subject to minor changes to fill in blanks, clarify terms or correct
errata), without additional risk being transferred to the JPA.
The proposal evaluation committee and the Administrator recommend awarding the Agreement to Orion.
The Administrator believes this determination is in the best interests of the overall East County AWP Project
procurement and Package 4’s timeline and goals.
Cost Validation
In a conventional design-bid-build project delivery procurement the project owner has already completed
100% of the project’s design and simply seeks construction services at the lowest qualified bid based on the

Margin is rounded and reflects the percentage difference between the proposers’ scores – that is, the
second ranked proposer scored approximately 3% fewer points than the first ranked proposer.
1
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completed design. At that point in the process, the official engineer’s estimate is based on a final design and
an assessment of the then-current market conditions for construction bids.
The progressive design-build (“PDB”) method employed for Package 4 and the other three East County AWP
packages is an alternative project delivery method, where the design of the project at the time of
contracting is at a preliminary stage. PDB aims to leverage the creativity and innovation of a combined
design and construction team through a collaborative process with the owner to produce the best quality
and most cost effective project, while transferring appropriate risks to the private partner / design-builder.
The goal among all of the parties is to arrive at an NTE or GMP that meets the budgetary and quality needs
of the owner. Because the project design is intentionally at a preliminary level there is insufficient
information for either the owner or the design-builder to set an NTE or GMP for the entire project at the
outset. Instead, PDB requires a phased process.
For Package 4, there are three phases. Phase 1A includes progressing the project’s design to a level of detail
to inform the environmental review process related to CEQA and developing a mutually agreeable NTE
amount for Phase 1B. Phase 1B includes progressing project design to approximately 60% through a
collaborative process that allows the JPA and Orion to design to budget and arrive at a mutually agreeable
GMP for Phase 2. If the parties are not able to agree upon either the NTE for Phase 1B or GMP for Phase 2,
the JPA has the right to terminate the Agreement, retain the rights to all design and other work products
for which it has paid and complete Package 4 under a different procurement process. If the parties agree to
a GMP, the project proceeds to Phase 2, which includes completing the design to 100% and constructing
the project for the agreed upon GMP.
The financial viability of the East County AWP Project has been a paramount consideration for staff and the
JPA Members and Partners since the early stages of development. The formulation of a pro forma financial
model was a key initial step in comprehensively understanding the East County AWP Project’s finances and
informing project stakeholders regarding the costs. The PDB process undertaken by the JPA developed a
preliminary design of the East County AWP facilities with an initial capital cost estimate based on that
preliminary level of design. Utilizing cost estimates and information provided by the JPA’s design consultants
during advancement of the initial basis of design reports, predesign documents and preliminary technical
memoranda (as applicable) provided an updated pro forma model that established the initial East County
AWP Project budget. The preliminary design of East County AWP facilities resulted in capital cost estimates
that were used as part of the overall capital and operating budget of the East County AWP Project reflected
in the latest version of the pro forma model. This information resulted in the Board’s and the JPA member
agencies assessment that the East County AWP Project was cost effective and cost competitive with the
alternative of continued reliance on the City of San Diego’s Metropolitan Wastewater System and not
reducing reliance on imported water for drinking water demands.
Although the East County AWP Project is still at a relatively early level of design, the Package 4 proposals
received from the shortlisted proposers provide staff with a level of confidence that the overall budget
amount is achievable. With this understanding of Package 4’s finances coupled with selection of the “right”
design-build team, staff believes cost certainty can be achieved early in the PDB process. An experienced
design-builder will have extensive cost history and experience, allowing the design-builder to estimate
project costs with more accuracy in the early stages of design. The PDB procurement process being utilized
by the JPA specifically takes these factors into account.
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Cost Validation Steps and Achieving GMP
From the beginning of the procurement process, staff has incorporated a multi-step approach to developing
and confirming the budget for the East County AWP Project. The RFP for Package 4 required each of the
proposers to provide a description of their overall pricing approach for the Work. Proposers were required
to provide a cost analysis of the JPA’s initial cost estimate that included:





a review and summation of the cost estimates’ reasonableness, based on the design assumptions;
a table of specific elements, if any, from the cost estimates that the proposer deemed noteworthy
(high or low), including an explanation as to why and an identification of the potential cost impact;
and
a description of any major risks in achieving a GMP based on the provided cost estimates and
explanation as to how the proposer would mitigate those risks.

Each proposer reviewed the JPA cost estimate provided in the RFP’s reference documents. Comments were
provided within the proposals that included identified design optimizations and alternative cost-saving
ideas. Within the first 89 calendar days after NTP Phase 1A, the JPA and Orion will focus on developing a
draft “Phase 1B NTE Proposal” that is consistent with the Package 4 budget and the cost estimates provided
with the RFP. If the JPA approves Phase 1B, it is anticipated that within the first 187 calendar days after NTP
Phase 1B, the JPA and Orion will focus on developing a “Phase 2 GMP Proposal” consistent with the Package
4 budget and the cost estimates provided with the final BODR. If the JPA does not terminate the Agreement
earlier, staff will return to the JPA Board to share each proposed NTE and GMP as important milestones
towards the parties reaching agreement on a price and scope of work for each of Phases 1B and 2.
The PDB method acknowledges that arriving at a mutually agreeable NTE or GMP is an evolutionary process
that will be continually influenced by multiple factors as design progresses. The JPA structured the
procurement of the Package 4 design-builder so that scope validation and cost certainty could be achieved
early during Phases 1A and 1B. To facilitate early cost certainty and provide the JPA with the best
opportunity to achieve an NTE and GMP that meets the defined budget, the shortlisted proposers were
required to create a comprehensive cost model to be used as a reference to review and validate costs.
The following process and milestones have been established for all PDB packages, including Package 4:
1. Develop a Cost Estimate – Through early partnering, Orion is required to coordinate with JPA to
refine the initial cost analysis provided with Orion’s proposal and develop and maintain a cost estimate for
the project. The cost estimate will be initially developed during Phase 1A to support the Initial Basis of Design
Report and later updated as a cost model with the evolution of the project’s design during Phase 1B.
The Phase 1B NTE Proposal is one milestone to ensuring the parties are designing to the total project budget.
Utilizing an open book approach to provide regular updates to project costs, Orion and staff anticipate the
Package 4 Phase 1B NTE Proposal will be completed approximately five months after issuing NTP Phase 1A.
An amendment to the Package 4 Agreement that accounts for the Phase 1B activities (design and preconstruction) and includes the final NTE for Phase 1B is scheduled to be brought to the JPA Board in the first
quarter of calendar year 2022. If the parties are not able to agree upon the NTE for Phase 1B, the design can
be modified to meet budget or the JPA may terminate the Agreement and proceed in a different manner or
discontinue the project.
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2. Develop a Target Cost Proposal – If the JPA approves Phase 1B, Orion is required to coordinate
with the JPA to refine the cost estimate developed during Phase 1A and provide the JPA with a Target Cost
Proposal in Phase 1B. This process includes:





confirming Package 4’s requirements, constraints, and design decisions to establish a more
detailed budget for the work;
delineating the “must haves” and “want to haves” for Package 4;
providing real time cost estimates that consider lifecycle, reliability, and other market
conditions; and
updating the “live” target cost model throughout Phase 1B as optimization items are selected.

The Target Cost Proposal is another milestone to ensuring the parties are designing to the total project
budget. Utilizing an open book approach to provide regular updates to project costs, Orion and staff
anticipate the Package 4 Target Cost Proposal will be completed approximately four and a half months after
issuing NTP Phase 1B. The Target Cost Proposal will provide an initial ceiling on capital costs as Package 4
proceeds to GMP. After the Target Cost Proposal is completed and accepted by the JPA, Orion will continue
to update costs through the next milestone at the 30% design stage. If the parties are not able to agree
upon the Target Cost Proposal, the design can be modified to meet the budget or the JPA may terminate
the Agreement and proceed in a different manner or discontinue the project.
3. Evaluate the Target Cost Proposal at 30% Design – The progressive nature of Phase 1B provides
the JPA with the opportunity to evaluate and price scope options and value-engineering (i.e., innovative)
ideas, refine Package 4’s design, continue to eliminate unknowns, and identify and evaluate project risks.
This process is intended to result in an appropriate value for contingency and the best possible outcome for
the project. When Package 4 reaches the 30% design stage:



the final BODR, 30% design, and 30% cost estimate will be delivered to the JPA; and
the 30% cost estimate will be evaluated against the Target Cost Proposal to (re)affirm the
validity of key assumptions.

If the parties are not able to design to an acceptable budget at the delivery of the 30% design and cost
deliverables, the Agreement again provides the JPA with the option to terminate the Agreement and
proceed in a different manner or discontinue the project.
4. Phase 2 GMP Proposal and PDB Agreement Amendment – Following acceptance of the 30%
design deliverables and validation of the Package 4 costs, Orion will progress design to the 60% level, at
which point Orion will develop and submit its Phase 2 GMP Proposal. Some items to note include:




as the design progresses and is refined, the detailed cost estimate will be updated frequently,
with 60% design established as a milestone for a detailed overall construction cost review;
and
every project is unique and has its own challenges and limitations, but 60% design is typically
where a design-builder can accurately formulate a GMP and the owner can find the best value
in terms of both cost and schedule. It is anticipated that Package 4 will follow this pattern.

An amendment to the Package 4 Agreement that accounts for the Phase 2 activities (final design and
construction) and includes the final GMP for Phase 2 will be presented to the JPA Board. This will represent
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the final investment decision for the JPA Board. If the GMP is unacceptable, the Agreement provides the
JPA with an option terminate the Agreement and proceed in a different manner.
The process laid out above provides multiple milestones and control points to assist in achieving early price
certainty. Staff anticipates checking in with the JPA Board on a continuous basis to provide updates on the
progress of Package 4 as the team advances toward a final NTE for Phase 1B and, if the JPA approves Phase
1B, a final GMP for Phase 2.
Total Project Cost
As described above, Package 4 is divided into three phases. The NTE for Phase 1A has been negotiated and
finalized with Orion. The NTE for Phase 1B and the GMP for Phase 2 will be developed according to the
PDB method laid out above.
For Phase 1A, amounts payable under the Agreement will be paid based on the actual costs of the work
incurred, plus a set “Design Builder’s Fee,” amounts charged to the Design-Builder’s contingency, and
premiums for bonds and insurance; provided the sum of those amount may not exceed the NTE (Phase
1A). A breakdown of the major Phase 1A cost items forming the NTE (Phase 1A) is provided below:
PHASE 1A COST TABLE
Scope of Work Phase 1A

$2,729,409

Cost of the Work Contingency

$75,000

Allowance Items

$110,000

Estimated Cost of the Work

$2,914,409

Design-Builder’s Fee

$204,009
Subtotal

Design-Builder’s Contingency

$3,118,418
$0

Premiums for Bonds and Insurance
TOTAL NTE (PHASE 1A)

$52,515
$3,170,933

During Phase 1A, the JPA and Orion will collaborate to develop and finalize the Scope of Work and NTE for
Phase 1B. The Agreement currently includes basic parameters for minimum scopes of work, costs, and
fees; however, as explained above, it is not possible to finalize these aspects of Package 4 until after design
progresses to a sufficient level during Phase 1A and the environmental review process for CEQA is
complete. If the JPA approves a project or project alternative after its compliance with CEQA, these terms
will be finalized and memorialized in the form of an amendment to the Agreement, which will be
presented to the JPA Board for approval prior to execution. If an agreement cannot be reached on a NTE
for Phase 1B, the JPA may terminate the Agreement without proceeding to Phase 1B.

Page 8 of 9

Funding Plan:
For Package 4, the Agreement provides the Phase 1A work will be paid on a time and materials basis, notto-exceed $3,170,933, plus 10% contingency. Phase 1A is anticipated to run from September 2021 through
March 2022, a term that is covered within the JPA’s approved FY ’22 budget. Thus, the JPA’s approved FY
’22 budget includes the full value of Phase 1A under the Agreement. Since the Agreement is on a time and
materials basis, even though the Board is being asked to approve the Agreement now, the JPA is not
obligated to spend the entire amount provided under the Agreement. Before the Final Investment Decision
(“FID”), there are contractual “off-ramps” where the JPA may terminate the Agreement, which limits the
members’ financial exposure to what has been spent up to that point. Once the FID is made, the JPA Board
will be asked approve the entire CIP budget and enter into agreements that have negotiated values.
Although the requested not-to-exceed amount is the cost to award the design-build Agreement to Orion at
this time, a portion of that amount will be reimbursed by the City of San Diego as further discussed in this
Board Meeting’s agenda item titled “Planning and Environmental Compliance Reimbursement Agreement
between the East County AWP JPA and the City of San Diego.” This proposed agreement addresses
respective cost obligations and roles of the East County AWP JPA and the City of San Diego during the initial
environmental compliance phase of the Package 4 progressive design-build project. Using the cost-share
responsibilities outlined in the Residuals Management and Disposal Agreement approved by the JPA Board
on November 19, 2020 and fully executed on February 2, 2021, and preliminary cost estimates for the
Package 4 facilities, the proposed Planning and Environmental Compliance Reimbursement Agreement
obliges the JPA to be responsible for approximately 37%, and the City for approximately 63% of the Package
4 Phase 1A costs. Following completion of the work under the proposed Phase 1A Agreement, the JPA and
City may enter into subsequent agreements relating to further design, construction, and operation of the
East County AWP and Pure Water projects, or the transfer of related property or improvements, in order to
further their mutual objective of long-term compliance with the Clean Water Act for wastewater treatment
and disposal at the Point Loma Wastewater Treatment Plant, with applicable state law, and with potable
reuse regulations.
Recommendation(s):
1.
2.

Hear staff report.
Adopt Resolution to accomplish each of the following:
a. approve the Agreement between the JPA and Orion, as the Design-Builder to design and construct
Package 4 of the East County AWP Project, subject to non-substantive changes and completion of
the Exhibits to reflect agreed aspects of Orion’s proposal, as reviewed and approved by the
Administrator and the JPA’s legal counsel;
b. award of the Agreement to Orion;
c. subject to Orion’s execution of the Agreement, authorize the Administrator, acting by and through
its CEO/General Manager, to execute the Agreement on behalf of the JPA generally in the form
approved above and with the exhibits on file with the Administrator;
d. authorize the Administrator to issue to Orion an NTP Phase 1A, subject to the requirements for
NTP Phase 1A being satisfied and approved as such by the Administrator, on a time and materials
basis as provided in the Agreement with a NTE amount of $3,170,933, plus 10 percent contingency
($317,093.30); and
e. authorize the Administrator to take such further actions and execute such further documents as
may be necessary to accomplish the purposes of said resolution and the Agreement.
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RESOLUTION 2021-___
RESOLUTION OF THE BOARD OF DIRECTORS OF THE EAST COUNTY
ADVANCED WATER PURIFICATION JOINT POWERS AUTHORITY
AWARDING AN AGREEMENT TO DESIGN AND CONSTRUCT PACKAGE 4 OF THE EAST
COUNTY AWP PROJECT AND AUTHORIZING EXECUTION OF THE AGREEMENT AND
ISSUANCE OF A NOTICE TO PROCEED
WHEREAS, the East County Advanced Water Purification (“East County AWP”) Joint Powers
Authority (“JPA”) was established by the East County Advanced Water Purification Joint Exercise of Powers
Agreement, effective November 1, 2019 (“JPA Agreement”); and
WHEREAS, Padre Dam Municipal Water District is the JPA’s Interim Administrator
(“Administrator”); and
WHEREAS, the JPA, acting through the Administrator, reviewed the Request for Proposals, issued
May 10, 2021 (as amended, “RFP”), for Package 4 of the East County AWP Project and determined the
structure of the RFP, including the form of Progressive Design-Build Agreement (“Agreement”) attached
to the RFP, would achieve the best value for the JPA and that no bid security was necessary in connection
with the receipt of proposals since Phase 1A involves performance of architect-engineer services; and
WHEREAS, the JPA received two proposals in response to the RFP; and
WHEREAS, Orion Construction Corporation (“Orion”) was selected as preferred proposer and
invited to engage in discussions with JPA to finalize the Agreement in accordance with the RFP; and
WHEREAS, Orion and the JPA have agreed on final terms for Phase 1A of the Agreement, under
which the JPA will issue a notice to proceed with Phase 1A for a not-to-exceed amount. The Agreement
contemplates two additional phases of work that may be performed by Orion, subject to the JPA’s
approval, respectively, of a not-to-exceed proposal for Phase 1B before the start of Phase 1B and a
guaranteed maximum price proposal for Phase 2 before the start of Phase 2; and
WHEREAS, the JPA has determined: (i) awarding the Agreement to Orion will provide the JPA with
the best value in delivery of Package 4; and (ii) no bid security is required in connection with Orion’s
submittal of a not-to exceed proposal for Phase 1B or a guaranteed maximum price proposal for Phase 2,
as the Agreement adequately protects the interests of JPA and its current and future state and federal
funding partners.
NOW, THEREFORE, IT IS HEREBY RESOLVED, DETERMINED AND ORDERED by the Board of
Directors of the JPA as follows:
1.

The JPA approves the Agreement with Orion, as Design-Builder to design and construct
Package 4 of the East County AWP Project, subject to non-substantive changes and
completion of the Exhibits to reflect agreed aspects of Orion’s proposal as reviewed and
approved by the Administrator and the JPA’s legal counsel.

2.

The JPA awards to Orion the Agreement.

Resolution 2021-___
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3.

Subject to Orion’s execution of the Agreement, the JPA authorizes the Administrator,
acting by and through its CEO/General Manager, to execute the Agreement on behalf of
the JPA, in the form attached to the staff report and with the Exhibits on file with the
Administrator.

4.

The JPA authorizes the Administrator to issue to Orion a notice to proceed with Phase 1A
of Package 4, subject to the requirements for the notice to proceed being satisfied and
approved as such by the Administrator, on a time and materials basis as provided in the
Agreement with the cost of the work not-to-exceed $3,170,933.00, plus 10 percent
contingency ($317,093.30).

5.

The JPA authorizes the Administrator to take such further actions and execute such
further documents as are necessary to accomplish the purposes of this Resolution and
the Agreement.

PASSED AND ADOPTED at a regular meeting of the Board of Directors of the JPA held on
September 16, 2021, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST:

Board President

Board Secretary
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PROGRESSIVE DESIGN-BUILD AGREEMENT
This Progressive Design-Build Agreement (“Agreement”) is made and entered into
_____________________ (“Effective Date”), by and between the East County Advanced Water
Purification Joint Powers Authority (“JPA”), and Orion Construction Corporation (“DesignBuilder”).
RECITALS
A. JPA is a public entity created pursuant to California Government Code §§ 6500 et seq. and
the East County Advanced Water Purification Joint Exercise of Powers Agreement, dated
November 1, 2019, which is composed of the Padre Dam Municipal Water District, San Diego
County Sanitation District and City of El Cajon.
B. In accordance with the East County Advanced Water Purification Joint Exercise of Powers
Agreement, Padre Dam Municipal Water District is JPA’s administrator (“JPA
Administrator”).
C. JPA wishes to implement a potable reuse program to improve local and regional water supply
reliability and supply advanced treated recycled water to East San Diego County through the
East County Advanced Water Purification Project (“East County AWP Project”).
D. The East County AWP Project is composed of the following progressive design-build
packages identified as Package #1, Package #2, Package #3 and Package #4. JPA wishes
to enter into an agreement with a private sector entity for Package #4, which is referred to in
this Agreement as the “Project.”
E. The Project includes designing and building a new Regional Brine Line, and rehabilitating the
existing East Mission Gorge Force Main (“EMGFM”), as further described in this Agreement.
F. On February 18, 2021, JPA approved and authorized the issuance of a Request for Proposals
(as amended, “RFP”) for the Project consistent with Contract Policies and Procedures,
adopted by JPA on November 5, 2019 (“JPA Procurement Policy”).
G. On May 10, 2021, JPA issued the RFP to two shortlisted proposers.
H. In response to the RFP, JPA received two proposals on or before July 23, 2021.
I.

An RFP evaluation committee determined that Design-Builder’s Proposal best met the criteria
contained in the RFP, and the JPA Administrator subsequently recommended that this
Agreement be awarded to Design-Builder. On September 16, 2021, the JPA Board accepted
the recommendation of the JPA Administrator and the RFP evaluation committee to award
this Agreement to Design-Builder.

J. Design-Builder has experience providing environmental, design, construction, testing and
commissioning services of the type sought by JPA on projects similar to the Project.
K. JPA desires to engage Design-Builder to deliver the Project, and Design-Builder desires to be
so engaged, on the terms and conditions specified in this Agreement.
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NOW, THEREFORE, for good and valuable consideration, the Parties agree as follows:

AGREEMENT
1.

DEFINITIONS, INTERPRETATION AND MISCELLANEOUS
1.1

Definitions

Unless the context otherwise requires, definitions for certain capitalized acronyms, abbreviations
and terms used in this Agreement have the meanings given in this Section 1.1.
ASCE
ASTM
AWP
AWPF
BODR
CCR
CEQA
CERCLA
CFR
CMMS
CPL
CPM
DBE
DDW
DEH
DIR
DLSE
EMGFM
EMGPS
EPA
FAA
FEMA
FM
GBR
GDIR
GIS
GMP
HAZ
HDD
I&C
IP
IPS
ISO
IT
JAMS
JPA

American Society of Civil Engineers
American Society for Testing and Materials
Advanced Water Purification
Advanced Water Purification Facility
Basis of Design Report
California Code of Regulations
California Environmental Quality Act, California Public Resources Code §
21000 et seq., as it may be amended
Comprehensive Environmental Response, Compensation, and Liability Act
Code of Federal Regulations
Computerized Maintenance Management System
Contractor’s Pollution Liability
Critical Path Method
Disadvantaged Business Enterprise
California State Water Resources Control Board Division of Drinking Water
County of San Diego Department of Environmental Health
California Department of Industrial Relations
Division of Labor Standards Enforcement
East Mission Gorge Force Main
East Mission Gorge Pump Station
United States Environmental Protection Agency
Federal Aviation Administration
Federal Emergency Management Administration
Force Main
Geotechnical Baseline Report
Geotechnical Data and Interpretive Report
Geographic Information System
Guaranteed Maximum Price
Hazardous Substance Removal
Horizontal Directional Drilling
Instrumentation and Control
Intellectual Property
Influent Pump Station
Insurance Services Office, Inc.
Information Technology
Judicial Arbitration and Mediation Services, Inc.
Joint Powers Authority
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LEG
MBE
MGD
MGTS
NEPA
NPDES
NTE
NTP
O&M
OSHA
P&ID
PCO
PD2
PD2FM
PDF
PS
PSR
QA
QC
QMP
RBL
RBPS
RCRA
RFI
RFP
RPL
SBA
SMVTS
SOQ
SRF
SSO
SWA
SWPPP
SWRCB
TM
UAV
USA
USACE
WBS
WHD
WIFIA
WRF
WWFM

London Engineering Group
Minority Business Enterprise
Million Gallons per Day
Mission Gorge Trunk Sewer
National Environmental Policy Act, 42 U.S.C. §4321 et seq., as it may be
amended
National Pollutant Discharge Elimination System
Not to Exceed
Notice to Proceed
Operations and Maintenance
Occupational Safety and Health Administration
Piping and Instrumentation Diagrams
Potential Change Order
Padre Dam 2
Padre Dam 2 Force Main
Portable Document Format
Pump Station
Project Status Report
Quality Assurance
Quality Control
Quality Management Plan
Residuals Brine Line
Residuals Bypass Pump Station
Resource Conservation and Recovery Act
Request for Information
Request for Proposals
Railroad Protective Liability
Small Business Administration
South Mission Valley Trunk Sewer
Statement of Qualifications
California Clean/Drinking Water State Revolving Fund
Sanitary Sewer Overflow
Surface Water Augmentation
Storm Water Pollution Prevention Plan
California State Water Resources Control Board
Technical Memorandum
Unmanned Aircraft Vehicles
Underground Service Alert
U.S. Army Corps of Engineers
Work Breakdown Structure
Wage and Hour Division
Water Infrastructure and Innovation Act
Water Recycling Facility
Wet Weather/Failsafe Force Main

30% Design Documents means the Phase 1B Design Documentation that is prepared by
Design-Builder in accordance with Task 12 of the Scope of Work (Phase 1B), as updated in
accordance with this Agreement.
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60% Design Documents means the Phase 1B Design Documentation that is prepared by
Design-Builder in accordance with Task 13 of the Scope of Work (Phase 1B), as updated in
accordance with this Agreement.
100% Design Documents means the Design Documents prepared by Design-Builder in
accordance with Task 1 of the Scope of Work (Phase 2), as updated in accordance with this
Agreement.
100% Permitting Design Document has the meaning given in Task 13 of the Scope of Work
(Phase 1B).
Acceptance Test(ing) means the acceptance test and testing protocols provided in the Startup,
Commissioning and Acceptance Testing Plan finalized by Design-Builder as part of the Scope of
Work (Phase 2).
Actual Knowledge means facts and information actually known to JPA, Design-Builder, the JPA
Representative or the Design-Builder Representative (in each case, as applicable), after due
consultation with other personnel of such Person (or in the case of Design-Builder, each DBRelated Entity).
Advanced Water Purification Facility (AWPF) means the 11.5 MGD (annual average treatment
capacity) water recycling facility, which is part of Package #1.
Affiliate means (a) any Person that directly or indirectly through one or more intermediaries
controls, or is controlled by, or is under common control with, Design-Builder or any of its
members, partners, or shareholders holding a 10% or greater interest in Design-Builder; and (b)
any Person for which 10% or more of the equity interest in such Person is held directly or
indirectly, beneficially, or of record by (i) Design-Builder, (ii) any of Design-Builder’s members,
partners or 10% or greater shareholders, or (iii) any Affiliate of Design-Builder under subsection
(a) of this definition. For purposes of this definition the term “control” means the possession,
directly or indirectly, of the power to cause the direction of the management of a Person, whether
through voting securities, by contract, family relationship or otherwise. All Work performed by
Affiliates shall be deemed performed by Design-Builder.
Agreement means the contractual relationship between the Parties:
(a)

upon the Effective Date, for Phase 1A (only) constituted by:
(i)

the body of this Progressive Design-Build Agreement;

(ii)

all Exhibits of this Progressive Design-Build Agreement, other than:

East County AWP
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(A)

Exhibits 4 through 9;

(B)

Appendices 10A-2 through 10A-3 in Exhibit 10A;

(C)

Appendices 10B-2 through 10B-3 in Exhibit 10B;

(D)

Exhibit 10C; and

(E)

Exhibits 17C through 17D;
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(iii)
(b)

if Phase 1B Approval is obtained, for Phase 1B constituted by:
(i)

the documents referred to in subsection (a) of this definition, except to the
extent the Project Specific Information (Phase 1B) supersedes the Project
Specific Information (Phase 1A);

(ii)

the Phase 1B Amendment;

(iii)

all Exhibits of this Progressive Design-Build Agreement, other than:

(iv)
(c)

all other documents, if any, specified in the Project Specific Information
(Phase 1A);

(A)

Exhibits 7 through 9;

(B)

Appendix 10A-3 in Exhibit 10A;

(C)

Appendix 10B-3 in Exhibit 10B;

(D)

Exhibit 10C; and

(E)

Exhibit 17D;

all other documents, if any, specified in the Project Specific Information
(Phase 1B).

if Phase 2 Approval is obtained, for Phase 2 constituted by:
(i)

the documents referred to in subsection (b) of this definition, except to the
extent the Project Specific Information (Phase 2) supersedes the Project
Specific Information (Phase 1A) or Project Specific Information (Phase 1B);

(ii)

the Phase 2 Amendment;

(iii)

all Exhibits of this Progressive Design-Build Agreement; and

(iv)

all other documents, if any, specified in the Project Specific Information
(Phase 2).

all practicable steps include attending such meetings, providing such drafts of documents and
such other information, responding to such queries and proposals, obtaining such assistance from
consultants and other third parties and doing all such things or tasks as may be reasonably
required by JPA for the purpose of achieving the outcomes required under this Agreement
(including the Scope of Work).
Allowance Item means all work and/or goods described as allowance items in the Project
Specific Information.
Allowance Value means the sum of money referred to in the Project Specific Information which
is included in the Target Cost of the Work within the NTE (Phase 1A), NTE (Phase 1B) or GMP
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(Phase 2) (as applicable), including the direct cost of labor, materials, equipment, transportation,
taxes and insurance directly associated with each applicable Allowance Item
American Iron and Steel Requirement has the meaning given in Section 1.3 of Exhibit 18B
(EPA Requirements).
Applicable Law means any statute, law, code, regulation, ordinance, rule, judgment, common
law, writ, injunction, order, decree, permit, concession, grant, franchise, license, agreement,
directive, guideline, policy requirement or other governmental restriction or any similar form of
decision of or determination by, or any interpretation or administration of any of the foregoing by,
any Governmental Entity, which is applicable to the Project Assets or any temporary or permanent
Relocation being performed by a Utility Owner, whether now or hereafter in effect. “Applicable
Law” includes any Environmental Law and excludes any Governmental Approval.
Approvals Log means the log tracking the status of Governmental Approvals prepared and
maintained by Design-Builder in accordance with Task 7.3 of the Scope of Work (Phase 1A), as
updated in accordance with this Agreement.
Approved Project means the Project or Project alternative, if any, approved by JPA after its
compliance with CEQA.
Approved Subcontract Agreement means an agreement which is entered into by DesignBuilder with a Subcontractor on the terms which have been approved in writing by JPA.
Asset Management Support has the meaning given in Task 6 of the Scope of Work (Phase 1B).
AWP Pipeline means the advanced water purification pipeline that is part of Package #2 and that
conveys Product Water from the Product Water Pump Station to Lake Jennings Reservoir.
Baseline Phase 1A Project Schedule means the preliminary schedule for the Phase 1A Work
prepared and maintained by Design-Builder in accordance with Task 6 of the Scope of Work
(Phase 1A), which is based upon the Proposal Schedule and updated in accordance with this
Agreement.
Baseline Phase 1B Project Schedule means the preliminary schedule for the Phase 1B Work
prepared and maintained by Design-Builder in accordance with Task 6 of the Scope of Work
(Phase 1A) and Task 4.5 of the Scope of Work (Phase 1B), which is based upon the Proposal
Schedule and updated in accordance with this Agreement.
Baseline Phase 2 Project Schedule means the preliminary schedule for the Phase 2 Work
prepared and maintained by Design-Builder in accordance with Task 6 of the Scope of Work
(Phase 1A) and Task 5 of the Scope of Work (Phase 2), which is based upon the Proposal
Schedule and updated in accordance with this Agreement.
Baseline Project has the meaning given in Task 4.4 of the Scope of Work (Phase 1B).
Betterment means any upgrading of a Utility subject to Relocation that is not attributable to the
construction of the Project and is made solely for the benefit of and at the election of the Utility
Owner, including an increase in the capacity, capability, level of service, efficiency, duration or
function of such Utility facility over that which was provided by the existing Utility facility, but in
such cases, excluding the following:
East County AWP
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(a)

upgrading necessary for the Project’s safe and effective construction;

(b)

replacement devices or materials that meet equivalent standards although they
are not identical;

(c)

replacement of devices or materials no longer regularly manufactured with the next
highest grade or size;

(d)

upgrading required by Applicable Laws, excluding any Applicable Laws that fall
within the definition of Utility Standards for such Utility Owner; and

(e)

replacement devices or materials which are used for reasons of economy (e.g.
non-stocked items may be uneconomical to purchase).

Bonds means each of the Phase 1A Bonds, Phase 1B Bonds, Phase 2 Bonds, Warranty Bond,
any bonds required for a Stage, or all of them (as applicable).
Books and Records means any and all documents, books, records, papers or other information
of any DB-Related Entity or Affiliate relating to the Project Assets or the Work’s cost or pricing,
including:
(a)

all Design Documents and Construction Documents (including drawings,
specifications, Submittals, Subcontracts, invoices, schedules, cost models,
meeting minutes, budgets, forecasts and Change Orders);

(b)

all budgets, certificates, claims, correspondence, daily time sheet and supervisor’s
daily reports, data (including test data), cost accounting data, documents, expert
analyses, facts, files, information, investigations, materials, notices, payroll
documents, plans, projections, proposals, records, reports, requests, samples,
schedules, settlements, statements, studies, surveys, tax returns and information,
tests, test results, vehicular traffic information, operational information analyzed,
categorized, characterized, created, collected, generated, maintained, processed,
produced, prepared, provided, recorded, stored or used by any DB-Related Entity
in connection with the Project Assets;

(c)

union agreements;

(d)

insurance, welfare and benefits records;

(e)

payroll registers;

(f)

earnings records;

(g)

payroll tax forms;

(h)

material invoices and requisitions;

(i)

material cost distribution work sheet;

(j)

equipment records (list of company equipment, rates, etc.);

East County AWP
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(k)

Subcontractor (including supplier) invoices;

(l)

Subcontractors’ and agents’ payment certificates;

(m)

canceled checks;

(n)

job cost report;

(o)

job payroll ledger;

(p)

general ledger;

(q)

cash disbursements journal;

(r)

project schedules, including the Project Schedule;

(s)

all documents that relate to each and every Claim and Dispute, together with all
documents that support the amount of damages as to each Claim or Dispute;

(t)

work sheets used to prepare the Claim or Dispute establishing the cost
components for items of the Claim or Dispute, including labor, benefits and
insurance, materials, equipment, Subcontractors, all documents that establish the
time periods, individuals involved, the hours for the individuals, and the rates for
the individuals;

(u)

emails;

(v)

network servers, data storage devices, backup tapes/media;

(w)

letters and correspondence; and

(x)

with respect to all of the above, any information that is stored electronically or on
computer-related media.

For purposes of the requirements of this Agreement to maintain Books and Records, the term
“Books and Records” includes documents or information that are subject to the attorney-client
privilege, but for purposes of requirements of this Agreement to provide access to Books and
Records, the term specifically excludes documents or information that are subject to the attorneyclient privilege and are specified in a privilege log as attorney-client privileged information.
Caltrans means the California Department of Transportation.
Caltrans Encroachment Riders means the encroachment permit riders or rights of entry
required to obtain access to areas of the Site within the jurisdiction of Caltrans that correspond to
the Caltrans Parent Permits and are required to perform the Work.
Caltrans Parent Permits means any encroachment permits or rights of entry required to obtain
access to areas of the Site within the jurisdiction of Caltrans, which must be issued in JPA’s name.
These encroachment permits do not include the Caltrans Encroachment Riders.
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CEQA Approval means the Environmental Approvals for CEQA, which are developed in
connection with the Environmental Review Process and which are adopted or certified by the JPA
Board.
CEQA/NEPA Environmental Support Lead means the Key Person specified in the Project
Specific Information (Phase 1A) as responsible for ensuring all Phase 1A deliverables align with
applicable Environmental Review Process requirements, or their approved replacement.
Change means any acceleration, addition, decrease, omission, deletion, removal or modification
from or to the Work.
Change in Law means the enactment, adoption, modification, repeal or other change in any
Applicable Law that occurs after the applicable Setting Date, including:
(A)

any change in the judicial or administrative interpretation of any Applicable Law,

(B)

adoption of any new Applicable Law; or

(C)

any change in Applicable Law related to sales tax on materials that are
permanently incorporated in the Work,

provided such enactment, adoption, modification, repeal or other change is materially inconsistent
with Applicable Laws in effect on the applicable Setting Date and materially, adversely and directly
impacts Design-Builder’s obligations under this Agreement or materially increases DesignBuilder’s cost of performing its obligations under this Agreement, but excluding:
(a)

any change in or new Applicable Law which was passed or adopted but not yet
effective as of the applicable Setting Date;

(b)

a change in any Applicable Law relating to taxes, except as provided in subsection
(C) of this definition;

(c)

a change in Applicable Law which was not in force at the applicable Setting Date
but which is substantially the same as a Applicable Law in force before the
applicable Setting Date;

(d)

any change in or new social distancing requirements, stay-at-home or other
Applicable Law associated with COVID-19, which shall be treated as described in
the definition of Force Majeure Event; or

(e)

a change in the way an Applicable Law is applied or interpreted as a result of:
(i)

the failure of any DB-Related Entity to comply with any Applicable Law or
any Governmental Approval; or

(ii)

any act or omission of any DB-Related Entity or any Design-Builder Default.

Change of Control means any assignment, sale, financing, grant of security interest, transfer of
interest or other transaction of any type or description, including by or through voting securities,
asset transfer, contract, merger, acquisition, succession, dissolution, liquidation or otherwise, that
results, directly or indirectly, in a change in possession of the power to direct or control or cause
East County AWP
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the direction or control of the management of Design-Builder or a material aspect of its business.
A Change of Control of a shareholder, member, partner or joint venture member of Design-Builder
may constitute a Change of Control of Design-Builder if such shareholder, member, partner or
joint venture member possesses the power to direct, control or cause the direction or control of
the management of Design-Builder. Notwithstanding the foregoing, the following shall not
constitute a Change of Control:
(a)

a change in possession of the power to direct or control the management of
Design-Builder or a material aspect of its business due solely to a bona fide
transaction involving beneficial interests in the ultimate parent organization of a
shareholder, member, partner or joint venture member of Design-Builder, (but not
if the shareholder, member, partner or joint venture member is the ultimate parent
organization), unless the transferee in such transaction is at the time of the
transaction suspended or debarred or subject to a proceeding to suspend or debar
from bidding, proposing or contracting with any federal or State department or
agency;

(b)

an upstream reorganization or transfer of direct or indirect interests in DesignBuilder so long as no change occurs in the entity with ultimate power to direct or
control or cause the direction or control of the management of Design-Builder;

(c)

a transfer of interests between managed funds that are under common ownership
or control other than a change in the management or control of a fund that
manages or controls Design-Builder; or

(d)

the exercise of minority veto or voting rights (whether provided by Applicable Laws,
by Design-Builder’s organizational documents or by related member or
shareholder agreements or similar agreements) over major business decisions of
Design-Builder, provided that if such minority veto or voting rights are provided by
shareholder or similar agreements, JPA has previously received copies of such
agreements.

Change Order means a written order issued by the JPA Representative in accordance with
Section 22.2.1 which directs Design-Builder to make Changes to the Work.
Change Order Price Request has the meaning given in Section 22.1.1.
City of San Diego means City of San Diego, a municipal corporation and charter city.
City of San Diego Site Development Permit means a discretionary permit required by the City
of San Diego due to the Facilities’ anticipated impact on the surrounding area due to a proposed
use, design feature or the Project’s location, including any incidental take permit.
Claim means any claim, proceeding, action, cause of action, demand (including any demand
under Section 29), judgment, investigation or suit (including by way of contribution or indemnity)
made:
(a)

in connection with this Agreement or the Project Assets; or

(b)

under Applicable Laws or in equity,
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whether for specific performance, restitution, payment of money (including damages), an
extension of time, or any other form of relief. Design-Builder’s submission of a request for Change
Order is not a Claim.
Commercial Operations means the point in time, with respect to the Project, when all of the
conditions to commercial operations provided in the Project Specific Information (Phase 2) have
been achieved and accepted as such by JPA.
Commercial Operations Date means the date when Commercial Operations is achieved in
accordance with the Package #1 Agreement.
Commercial Operations Deadline means the date specified for achievement of Commercial
Operations in the Project Specific Information (Phase 2), as may be amended in accordance with
the Package #1 Agreement.
Commercial Terms means any terms that establish the Project’s scope, schedule, risk allocation
or cost, including any Milestone Deadline, NTE (Phase 1A), NTE (Phase 1B) or GMP (Phase 2)
(as applicable).
Compensable Event means any Relief Event, other than the following:
(a)

a Force Majeure Event;

(b)

a Major Approval Delay; or

(c)

a Major Utility Relocation Delay.

Completion means the point in time when:
(a)

with respect to the Work, all of the conditions provided in Section 1.3 to Exhibit 9D
(Requirements for: Startup, Commissioning and Acceptance Testing; Completion;
and Final Acceptance) have been achieved; and

(b)

with respect to a Stage, all of the conditions provided in a JPA notice under
Section 9.11 have been achieved.

Completion Deadline means the date specified for Completion of the Work or a Stage in the
Project Specific Information (Phase 2), as amended in accordance with this Agreement.
Condition Assessment Technical Memorandum or Condition Assessment TM means a
technical memorandum prepared by Design-Builder in accordance with Task 3.3 of the Scope of
Work (Phase 1A) and Task 2.5 of the Scope of Work (Phase 1B), as updated in accordance with
the agreement.
Consequential Damages means special, indirect, or incidental damages that do not flow directly
and immediately from an injurious act but that result indirectly from an action or failure to act, such
as revenue losses, loss of use, cost of capital, debt service, loss of profit on related contracts,
administrative costs, loss of bonding capacity, lost opportunity, claims of taxpayers and other
indirect damage.
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Constructability Technical Memorandum or Constructability TM means a memorandum
prepared by Design-Builder in accordance with Task 7 of the Scope of Work (Phase 1B), as
updated in accordance with this Agreement.
Construction Documents means all shop drawings, working drawings, fabrication plans,
material and hardware descriptions, specifications, construction quality control reports,
construction quality assurance reports and samples necessary for construction of the Project in
accordance with this Agreement.
Construction Manager means the Key Person specified in the Project Specific Information
(Phase 1A) as responsible for the overall Construction Work, or their approved replacement.
Construction Noise Control Plan means the plan to manage construction noise prepared by
Design-Builder in accordance with the Scope of Work (Phase 2), as updated in accordance with
this Agreement.
Construction Work means all Work to build or construct, rehabilitate, upgrade, make, form,
manufacture, furnish, install, supply, deliver, landscape, equip, test and commission any structure,
building, or other improvement to real property included in the Project, but excluding:
(a)

Design Work, including professional environmental services and similar
professional and consulting services;

(b)

preparing and processing applications for Governmental Approvals; and

(c)

coordinating with adjacent property owners, the City of San Diego and Utility
Owners.

Contaminated Soils and Groundwater Management Plan means the plan prepared by DesignBuilder in accordance with Task 9.4 of the Scope of Work (Phase 1B), as updated in accordance
with this Agreement.
Contingency means the Design-Builder’s Contingency, the Cost of the Work Contingency or both
of them (as applicable).
Cost of the Work has the meaning given in Exhibit 13 (Cost of the Work).
Cost of the Work Contingency means those contingency items designated for reimbursement
under Section 19.9.1(a).
Cost Submission has the meaning given in Section 9.16(c).
Date of Completion means the date of Completion set out in a Notice of Completion.
Date of Phase 1B Approval has the meaning given in Section 9.7.3(a).
Date of Phase 2 Approval has the meaning given in Section 9.8.3.
DB-Related Entity means Design-Builder, Subcontractors and any other Persons performing any
of the Work, any other Persons for whom Design-Builder may be legally or contractually
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responsible and the employees, agents, representatives, shareholders, directors, members,
managers, partners and officers of any of the foregoing.
DBE Participation Plan means the plan prepared by Design-Builder in accordance with the
Task 7.4 of the Scope of Work (Phase 1A) and Task 9.9.2 of the Scope of Work (Phase 1B), as
updated in accordance with this Agreement.
Dechlorination Facility means the 11.5 MGD (annual average treatment capacity) facility, which
is part of Package #2.
Default Notice has the meaning given in Section 26.3.2.
Default Termination Event has the meaning given in Section 26.4.1.
Defect means:
(a)

any error, omission, inconsistency, inaccuracy, deficiency or other defect; and

(b)

any aspect of the Work that (i) does not comply with the requirements of this
Agreement or (ii) is inconsistent or incompatible with its age, function, performance
and use (in each case, as contemplated by this Agreement) when properly
maintained in accordance with Good Industry Practice, any manufacturer’s
requirements and the requirements described in this Agreement.

Design Documents means all drawings (including plans, elevations, sections, details and
diagrams), specifications, reports, calculations, records and Submittals developed by DesignBuilder as necessary for design of each Phase of the Project in accordance with this Agreement,
in each case irrespective as to whether such documents are required by this Agreement or are
prepared or used by Design-Builder in the Design Work. Design Documents include the Final
Design Documents.
Design Log means the log of design decisions prepared and maintained by Design-Builder in
accordance with Task 10.6.1 of the Scope of Work (Phase 1A) and Task 15.6.1 of the Scope of
Work (Phase 1B), as updated in accordance with this Agreement.
Design Manager means the Key Person specified in the Project Specific Information (Phase 1A)
as responsible for managing the Design Work, or their approved replacement.
Design QA/QC Lead means the Key Person specified in the Project Specific Information (Phase
1A) as responsible for ensuring all Design Work meet quality control requirements established in
accordance with this Agreement, or their approved replacement.
Design Work means all Work of design, engineering, architecture and other professional services
for the Project, including all design and construction work not encompassed within the definition
of Construction Work.
Design-Build Manager means the Key Person specified in the Project Specific Information
(Phase 1A) as responsible for Design-Builder’s overall management of the Work and this
Agreement, or their approved replacement.
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Design-Builder means the design-builder specified in the Project Specific Information (Phase
1A) to perform the Work, as replaced in accordance with this Agreement. As of the Effective Date,
Design-Builder is the same Person as the Package #2 Design-Builder.
Design-Builder Default has the meaning given in Section 26.2.
Design-Builder Fault means any breach of this Agreement, negligence, gross negligence, fraud,
bad faith, recklessness, criminal conduct, intentional misconduct, breach of Applicable Law or any
other negligent or culpable act or omission by any DB-Related Entity.
Design-Builder Hazardous Materials Release means:
(a)

any spill or release, threatened spill or release, or exacerbation of any existing
release or condition of Hazardous Materials attributable to any Design-Builder
Fault; or

(b)

any Known or Suspected Hazardous Materials that Design-Builder could have
avoided by commercially reasonable design modifications or construction
techniques.

Design-Builder IP means Intellectual Property that is: (a) owned by Design-Builder before the
Effective Date; and (b) developed by Design-Builder independently of this Agreement.
Design-Builder Representative means the Key Person specified in the Project Specific
Information (Phase 1A) or their approved replacement made in accordance with Section 7.4.
Design-Builder’s Activities Proposal means the document based on the Design-Builder’s
Proposal attached to this Agreement as Exhibit 19 (Design-Builder’s Activities Proposal).
Design-Builder’s Contingency means those contingency items designated for reimbursement
under Section 19.9.1(b).
Design-Builder’s Delay Rate has the meaning given in Section 19.7.3(a).
Design-Builder’s Fee means the applicable amount for Phase 1A, Phase 1B, Phase 2, and any
Stage, respectively, as specified in the Project Specific Information.
Differing Site Condition means:
(a)

subsurface or latent physical conditions (including Utilities and Existing Assets)
encountered at or near the Site that differ materially from those reasonably
assumed by Design-Builder based on information disclosed in the RFP or
Reference Documents provided by JPA;

(b)

physical conditions of an unusual nature, differing materially from those ordinarily
encountered in the area and generally recognized as inherent in the type of work
provided for in this Agreement including:
(i)

East County AWP
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the discovery at, near or on the Site of any archaeological, paleontological,
biological or cultural resource; and
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(ii)

the discovery at, near or on the Site of any species listed as threatened or
endangered under the federal or State Endangered Species Act, except to
the extent that any JPA-Provided Approval provides for mitigation
measures to be undertaken with respect thereto (regardless of whether the
species is listed as threatened or endangered as of the Effective Date),

unless the existence of such differing site condition was:
(v)

in the case of Work performed before the Phase 1B Approval Deadline (excluding
Work performed as part of a Stage), known to Design-Builder before the Effective
Date or that would have become known to Design-Builder by undertaking a
Reasonable Investigation before the Proposal due date;

(w)

in the case of Work performed between the Phase 1B Approval Deadline and
Phase 2 Approval Deadline, known to Design-Builder before the Date of Phase 1B
Approval or that Design-Builder could have discovered by performing a Phase 1A
Site Investigation before the Date of Phase 1B Approval;

(x)

in the case of Work performed after the Phase 2 Approval Deadline, known to
Design-Builder before the Date of Phase 2 Approval or that Design-Builder could
have discovered by performing a Phase 1B Site Investigation before the Date of
Phase 2 Approval;

(y)

in the case of Work performed as part of a Stage, known to Design-Builder before
JPA’s issuance of NTP for that Stage or that Design-Builder could have discovered
by performing a Phase 1 Site Investigation before that NTP; or

(z)

in the case of a Utility, documented by or recorded with the USA DigAlert of
Southern California.

The definition of “Differing Site Condition” excludes Hazardous Materials.
Directive Letter means a letter issued in accordance with Section 22.2 that provides a written
detailed description of the Change, and the proposed increase or decrease to the Target Cost of
the Work, if any.
Dispute means a disagreement between the Parties as to the merits, amounts, or remedy arising
out of an issue in controversy, including a disagreement regarding a Claim.
East County means East San Diego County.
East County AWP Project has the meaning given in Recital C to this Agreement.
East Mission Gorge Force Main (EMGFM) means the existing 48-inch concrete cylinder pipe
that currently conveys up to 20 MGD of wet weather flow from East Mission Gorge Pump Station
to North Mission Valley Interceptor. The Design-Builder shall rehabilitate the existing force main
as part of the Work.
East Mission Gorge Force Main Operational Plan means the plan prepared by Design-Builder
in accordance with Task 6.5 of the Scope of Work (Phase 1A), as updated in accordance with
this Agreement.
East County AWP
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East Mission Gorge Force Main Rehabilitation means the portion of the Project that includes
rehabilitation of the EMGFM, proposed as the Wet Weather/Failsafe Force Main, to convey future
peak wet weather flows and emergency failsafe flows from the East Mission Gorge Pump Station
to the North Mission Valley Interceptor.
East Mission Gorge Pump Station (EMGPS) means the existing pump station to be
rehabilitated and upgraded as part of Package #3, which is to convey East County wastewater
flows to the Water Recycling Facility.
Effective Date means the date on which this Agreement has been fully executed and delivered
by JPA and Design-Builder and specified on the cover page to this Agreement.
Eligible Surety means a Surety licensed in the State, listed on the U.S. Department of the
Treasury’s “List of Certified Companies” (found at https://fiscal.treasury.gov/surety-bonds/listcertified-companies.html), rated “A” or higher by at least two nationally-recognized rating agencies
(Fitch Ratings, Moody’s Investor Service and Standard & Poor’s) or rated at least A-, X or higher
according to A.M. Best’s Financial Strength Rating and Financial Size.
Engineer means each Key Person specified in the Project Specific Information (Phase 1A) as
responsible for each engineering discipline, or their approved replacement.
Engineer-of-Record means the Key Person specified in the Project Specific Information (Phase
1A) who is in responsible charge for the Project’s overall design, or their approved replacement.
Environmental Approval means all Governmental Approvals arising from or required by any
Environmental Law in connection with construction, use or operation of the Project, including
Environmental Documents and approvals and permits required in connection with the
Environmental Review Process. These approvals include any aspect of the Existing CEQA
Approval that is applicable to the Project.
Environmental Document means any draft or final decision document prepared as part of the
Environmental Review Process.
Environmental Law means (1) all Applicable Laws applicable to the Project Assets now or
hereafter in effect regulating, relating to, or imposing liability or standards of conduct concerning
the environment or to generation, production, emissions, discharges, storage, use, handling,
transportation, treatment, disposal, remediation, releases or threatened releases of Hazardous
Materials or other hazardous, toxic or dangerous waste, pollutants, contaminants, substances, or
materials into the environment including into the air, surface water or ground water or onto land,
and (2) any requirements and standards that pertain to the protection of the environment, or to
the management of Hazardous Materials or generation, production, emissions, storage, use,
handling, transportation, treatment, disposal, remediation, discharges, releases or threatened
releases of Hazardous Materials or other hazardous, toxic or dangerous waste, pollutants,
contaminants, substances or materials into the environment, contamination of any type
whatsoever, or health and safety matters with respect to Hazardous Materials, identified in any
Governmental Approval, or other criteria and guidelines promulgated, pursuant to Applicable
Laws applicable to the Project Assets, as each of the foregoing have been or are amended,
modified, or supplemented from time to time (including any present and future amendments
thereto and reauthorizations thereof), including those relating to:
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(a)

the manufacture, processing, distribution, use, re-use, treatment, storage,
disposal, transport or handling of Hazardous Materials or other hazardous, toxic or
dangerous waste, pollutants, contaminants, substances or materials;

(b)

the protection of public health, public welfare, public safety or the environment
(including protection of nonhuman forms of life, land, surface water, groundwater
and air);

(c)

air, soil, surface and subsurface strata, stream sediments, surface water, and
groundwater;

(d)

releases of Hazardous Materials;

(e)

protection of wildlife, endangered, threatened, and sensitive species, wetlands,
water courses and water bodies, parks and recreation lands, cultural, historical,
archeological, and paleontological resources and natural resources;

(f)

the operation and closure of underground or aboveground storage tanks;

(g)

health and safety of employees and other persons with respect to Hazardous
Materials; or other hazardous, toxic or dangerous waste, pollutants, contaminants,
substances or materials; and

(h)

notification, documentation and record keeping requirements relating to the
foregoing.

Environmental Review Process means the Project’s environmental review and permitting
processes to evaluate, avoid, minimize and mitigate Project effects, including as required under
Governmental Approvals, NEPA, CEQA, and all other Environmental Laws. These processes
may be concurrent, sequential or overlapping.
Estimator means the Key Person specified in the Project Specific Information (Phase 1A) as
responsible for the Work’s cost controls, estimating and budgeting, or their approved replacement.
Existing Assets means the existing East Mission Gorge Force Main and other existing assets or
Utilities designated for rehabilitation in the Scope of Work or Design Documents.
Existing CEQA Approval means the East County Advanced Water Purification Project Final
Initial Study/Mitigated Negative Declaration adopted by Padre Dam in December 2018 (SCH#
2018091029) and adopted by JPA on February 20, 2020.
Existing Facilities means the Existing Assets, Mission Trails Regional Park, Metro System
(including the City of San Diego’s Wastewater Conveyance System), Caltrans’ roads, irrigation
features and other improvements and those other existing facilities, structures, Utilities and
improvements (including the EMGPS) specified in Exhibit 14 (Existing Facilities).
Expiration Date means the applicable date of this Agreement’s expiration or earlier termination
in accordance with Section 3.
Extended General Conditions Cost has the meaning given in Section 19.7.3(c).
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Facilities means the Project’s entire physical infrastructure and capital improvements to be
designed, constructed, rehabilitated, commissioned and completed in accordance with this
Agreement, including the East Mission Gorge Force Main, Wet Weather/Failsafe Force Main,
Regional Brine Line and PD2FM.
Final Acceptance means the point in time when all of the conditions in Section 1.4 of Exhibit 9D
(Requirements for: Startup, Commissioning and Acceptance Testing; Completion; and Final
Acceptance) have been achieved.
Final Acceptance Date means the date on which Final Acceptance occurs.
Final Acceptance Deadline means the date specified for Final Acceptance in the Project Specific
Information (Phase 2), as amended in accordance with this Agreement.
Final Acceptance Period means the period of time beginning on the calendar day immediately
following the Date of Completion of the Work and ending on the Final Acceptance Date.
Final Acceptance Work means all Work Design-Builder is required to perform during the Final
Acceptance Period to achieve Final Acceptance, including in connection with the Full Systems
Test.
Final Basis of Design Report or Final BODR means the final basis of design report prepared
by Design-Builder in accordance with Task 11.1 of the Scope of Work (Phase 1B), which is based
upon the Initial Basis of Design Report and updated in accordance with this Agreement. Subject
to Section 9.8.4, the Final BODR will be attached as Appendix 1 (Final Basis of Design Report)
to Exhibit 9E (Project Standards) as part of the Phase 2 Amendment.
Final Design Documents means the complete final construction plans (including plan sheets,
specifications, technical memoranda, reports, studies, calculations, drawings, elevations,
sections, details and diagrams) and specifications needed for performance of Construction Work,
including all Submittals required under the Scope of Work to be part of the Final Design
Documents or the Project’s final design. The Final Design Documents shall be prepared and
updated by Design-Builder in accordance with this Agreement.
Fixed General Conditions Cost means the portions of the Cost of the Work described in Section
1.4 of Exhibit 13 (Cost of the Work) to be included as fixed general conditions costs for the Phase
2 Work or any Stage, as provided in the Phase 2 Amendment or in accordance with Section 9.11.
Force Majeure Event means any event listed in subsections (a) through (g) below, subject to the
exclusions listed in subsections (i) through (vi) below, which has a material, adverse and direct
impact on Design-Builder’s obligations under this Agreement:
(a)

any earthquake, tornado, hurricane, uncontrolled fire in an area of combustible
vegetation, lightning, one in a 100-year flood or other natural disaster;

(b)

subject to subsection (vi), any epidemic or pandemic, or stay at home or shelter in
place order as declared by a local, state or federal authority authorized to make
emergency declaration, in the San Diego County area or outside of that area if it
impacts the supply chain for necessary materials or equipment or labor obligations;
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(c)

any war, civil war, invasion, blockade, embargo, violent act of foreign enemy armed
conflict or act of terrorism;

(d)

any act of riot, insurrection, sabotage or civil commotion;

(e)

issuance of a temporary restraining order or other form of injunction by a court that
prohibits the performance of a material portion of the Work;

(f)

the suspension, termination, interruption, denial or failure to obtain, failure to
maintain or non-renewal of the JPA-Provided Approvals, except if it arises from a
failure by any DB-Related Entity to locate or design the Project or perform the Work
in accordance with any Governmental Approval; and

(g)

any strike, lockout or other dispute generally affecting the construction industry in
the State, but excluding any strike, lockout or similar dispute that is specific to the
Project or any DB-Related Entity or that is caused by Design-Builder,

excluding:
(i)

any physical destruction or damage, or delays to the Work which occur by
action of the elements or weather events, except as specified in subsection
(a);

(ii)

except as provided in subsections (c) and (d), malicious or other acts
intended to cause loss or damage or other similar occurrence, including
vandalism or theft;

(iii)

the suspension, termination, interruption, denial, failure to obtain, nonrenewal or change in any requirements of any Governmental Approval,
except for any such matter falling within the scope of subsections (a)
through (g);

(iv)

the presence at, near or on the Site of any Hazardous Material, including
any substance disclosed to Design-Builder and any substance contained
in any structure required to be demolished in whole or in part or relocated
as part of the Work;

(v)

any matters not caused by JPA or beyond the control of JPA or any other
matter not listed in subsections (a) through (g); and

(vi)

social distancing requirements and stay-at-home orders associated with
COVID-19 or other comparable impacts on the Work related to the COVID19 or other pandemic shall not be considered a Force Majeure Event
except to the extent of requirements imposed by Applicable Law that are
materially different from those in effect on or prior to the applicable Setting
Date. As an example, issuance by the California Governor of a new or
modified executive order that precludes performance of site investigations
for the Project would be considered a Force Majeure Event with respect to
performance of such site investigations.
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Full System Test has the meaning given in Section 1.2 of Exhibit 9D (Requirements for: Startup,
Commissioning and Acceptance Testing; Completion; and Final Acceptance).
Funding Programs has the meaning given in Section 5.1.
Geotechnical Baseline Report (GBR) means the geotechnical baseline report prepared by
Design-Builder in accordance with Task 2.3 of the Scope of Work (Phase 1B), as updated in
accordance with this Agreement.
GMP (Phase 2) means the guaranteed maximum price approved, agreed or determined (as
applicable) as part of the Phase 2 Amendment and specified in the Project Specific Information
(Phase 2), which is comprised of:
(a)

the Target Cost of the Work (Phase 2), including the Cost of the Work Contingency
for Phase 2 and any Allowance Values; plus

(b)

the Fixed General Conditions Cost; plus

(c)

the Design-Builder’s Fee for Phase 2; plus

(d)

the Design-Builder’s Contingency for Phase 2; plus

(e)

premiums for Bonds and insurance for Phase 2,

as updated in accordance with this Agreement.
Good Industry Practice means:
(a)

in the case of all Work, other than Design Work, the exercise of the degree of skill,
diligence, prudence, and foresight which would reasonably and ordinarily be
expected from a skilled and experienced constructor, supplier or other contractor
seeking in good faith to comply with its contractual obligations, complying with all
Applicable Laws and Governmental Approvals and engaged in the same type of
undertaking under circumstances similar to the Project and conditions similar to
those within the same geographic area as the Site; and

(b)

in the case of Design Work, the exercise of the degree of skill, diligence, prudence,
and foresight which would reasonably and ordinarily be expected from a
professional designer or engineer seeking in good faith to comply with its
contractual obligations, complying with all Applicable Laws and Governmental
Approvals and engaged in the same type of undertaking under circumstances
similar to the Project and conditions similar to those within the same geographic
area as the Site.

Governmental Approval means any permit, license, consent, concession, grant, franchise,
authorization, waiver, certification, exemption, filing, lease, registration or ruling, variance or other
approval, guidance, protocol, mitigation agreement, agreement or memoranda of
agreement/understanding, and any revision, modification, amendment, supplement, renewal or
extension of any of the foregoing, required by or with any Governmental Entity in order to perform
the Work, but excluding (a) any such approvals relating to the work to be performed by Other
Contractors as specifically described in this Agreement, and (b) any such approvals required by
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or with a Governmental Entity in its capacity as a Utility Owner. Governmental Approvals include
Environmental Approvals, Major Approvals and JPA-Provided Approvals.
Governmental Entity means any federal, state, local or foreign government and any political
subdivision or any governmental, quasi-governmental, judicial, public or statutory instrumentality,
administrative agency, authority, body or entity other than JPA.
Hazardous Material includes hazardous substances and hazardous waste and means:
(a)

any substance, product, waste or other material of any nature whatsoever which
is or becomes listed, regulated, or addressed pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601, et
seq.; the Hazardous Materials Transportation Act, 49 U.S.C. § 1801, et seq.; the
Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq.; the Toxic
Substances Control Act, 15 U.S.C. § 2601 et seq.; the Clean Water Act, 33 U.S.C.
§ 1251 et seq.; the California Hazardous Waste Control Act, Health and Safety
Code § 25100 et seq.; the California Hazardous Substance Account Act, Health
and Safety Code § 25330 et seq.; the California Safe Drinking Water and Toxic
Enforcement Act, Health and Safety Code § 25249.5 et seq.; Health and Safety
Code § 25280 et seq.; the California Hazardous Waste Management Act, Health
and Safety Code § 25170.1 et seq.; Health and Safety Code § 25501 et seq.; or
the California Porter-Cologne Water Quality Control Act, Water Code § 13000 et
seq., all as amended, or any other federal, state or local statute, law, ordinance,
resolution, code, rule, regulation, order or decree regulating, relating to, or
imposing liability or standards of conduct concerning, any hazardous, toxic or
dangerous waste, substance or material, as now or at any time hereafter in effect;

(b)

any substance, product, waste or other material of any nature whatsoever which
may give rise to liability under any of the above statutes or under any statutory or
common law theory based on negligence, trespass, intentional tort, nuisance or
strict liability or under any reported decisions of a state or federal court;

(c)

notwithstanding Health and Safety Code § 25317, any petroleum or crude oil
excluding de minimus amounts and excluding petroleum and petroleum products
contained within regularly operated motor vehicles;

(d)

any asbestos or asbestos-containing materials in structures and or other
improvements on or in the Site (other than mineral asbestos naturally occurring in
the ground); and

(e)

any other substances, product, waste or material defined, or to be treated or
handled, as a Hazardous Materials pursuant to provisions of this Agreement.

Hazardous Materials Management means procedures, practices and activities to address and
comply with Environmental Laws and Environmental Approvals with respect to Hazardous
Materials encountered, impacted, caused by or occurring in connection with the Project, including
investigation, timely notice to JPA, removal and remediation of such Hazardous Materials.
Hazardous Materials Management may include sampling, stockpiling, storage, backfilling in
place, asphalt batching, recycling, treatment, clean up, remediation, transportation and/or off-site
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disposal of Hazardous Materials, whichever approach is effective, most cost-efficient and
permitted under Applicable Laws.
Health and Safety Plan means the plan prepared by Design-Builder in accordance with Task 7.1
of the Scope of Work (Phase 1A), as updated in accordance with this Agreement.
Inadvertent Returns and Surface Spill Contingency Plan means the plan prepared by DesignBuilder in accordance with Task 9.10 of the Scope of Work (Phase 1B), as updated in accordance
with this Agreement.
Incentive means the incentive (if any) to which Design-Builder may become entitled as calculated
in accordance with Section 19.11.
Indemnified Parties means: (a) JPA, JPA Representative, Padre Dam, San Diego County
Sanitation District, City of San Diego, City of El Cajon, California State Water Resources Control
Board, California Infrastructure and Economic Development Bank or all of them (as applicable);
and (b) each of their respective officers, trustees, directors, board members, employees,
representatives, authorized volunteers, representatives, agents, consultants or all of them (as
applicable).
Influent Pump Station (IPS) means the influent pump station that is part of Package #3 and that
conveys East County wastewater flows to the Water Recycling Facility.
Initial Basis of Design Report or Initial BODR means the initial basis of design report prepared
by Design-Builder in accordance with Task 8.3 of the Scope of Work (Phase 1A), which are based
upon the Predesign Documents and updated in accordance with this Agreement.
Insurance Requirements has the meaning given in Section 24.1.1.
Intellectual Property (IP) means all current and future legal and/or equitable rights and interests
in know-how, patents (including applications), copyrights (including moral rights), trade marks
(registered and unregistered), service marks, trade names, trade dress, trade secrets and trade
secret rights, designs (registered and unregistered) and design rights, utility models, circuit
layouts, plant varieties, business and domain names, inventions, solutions embodied in
technology, and other intellectual activity, and applications of or for any of the foregoing,
subsisting in or relating to the Project or its design data. Intellectual Property is distinguished from
physical, digital or mechanical embodiments of such Intellectual Property, including Construction
Documents, Design Documents, Submittals, physical construction and equipment itself and from
data, sketches, charts, calculations, drawings, plans, depictions, specifications, layouts,
depictions, manuals, electronic files, artwork, correspondence, and other documentation that
disclose Intellectual Property.
JPA means the East County Advanced Water Purification Joint Powers Authority.
JPA Administrator has the meaning given in Recital B.
JPA Board means JPA’s Board of Directors.
JPA Procurement Policy has the meaning given in Recital F.
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JPA Representative means the person specified in the Project Specific Information (Phase 1A)
or their replacement made in accordance with Section 7.2.4.
JPA-Caused Delay means any of the following events that have a material and direct impact on
the performance of the Work:
(a)

any Change Order issued by JPA to Design-Builder in accordance with
Section 22.2.1;

(b)

JPA’s failure to provide timely access to the Site in accordance with Section 12.1;

(c)

JPA’s failure to fulfill any express obligation in accordance with this Agreement;

(d)

JPA’s failure or inability to provide responses to Submittals and matters for which
an affirmative response by JPA is required, within the time periods indicated in this
Agreement; provided, however, that the foregoing shall not apply where any JPA
failure to act is deemed disapproval under the Submittal Requirements;

(e)

any order of JPA to suspend for convenience exceeding 24 hours in total for a
single suspension or 96 cumulative hours in total across multiple suspensions
under (or deemed under) Section 13.2 for which limits shall apply separately to
each Phase;

(f)

any fraud, criminal conduct, willful misconduct or grossly negligent act or omission
of JPA or breach of Applicable Laws by JPA;

(g)

JPA’s failure to issue NTP Phase 1A within 30 days after the Effective Date;

(h)

provided Phase 1B Approval is granted, JPA’s failure to issue NTP Phase 1B
within 30 days after the Date of Phase 1B Approval;

(i)

provided Phase 2 Approval is granted, JPA’s failure to issue NTP Phase 2 within
30 days after the Date of Phase 2 Approval; and

(j)

except as set out in Section 8.5, uncovering, removing and restoring Work under
Section 8.6.2.

JPA-Provided Approvals means:
(a)

CEQA Approval, including applicable Environmental Documents;

(b)

NEPA Approval, including applicable Environmental Documents;

(c)

City of San Diego Site Development Permit;

(d)

NPDES Operations Approval; and

(e)

Caltrans Parent Permits.

JPA’s Conflict of Interest Policy means the Alternative Delivery Project Conflict of Interest
Policy, included with the RFP as Attachment G and incorporated in this Agreement by reference.
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JPA’s Information and Data Management Systems means the information and data
management system used by JPA in connection with the Existing Facilities and the Facilities.
Key Personnel means the individuals: (a) listed in the Project Specific Information (Phase 1A);
and (b) approved by JPA from time to time to fill one of those listed positions. A “Key Person” is
any individual within this definition.
Known or Suspected Hazardous Materials means Hazardous Materials that are known or
reasonably suspected to exist as of the applicable Setting Date from information or analysis
contained or referenced in the Reference Documents (including from any of the sites specified in
the Existing CEQA Approval as having or potentially having Hazardous Materials), or Hazardous
Materials that would have become known to Design-Builder as follows:
(a)

in the case of Work performed before the Phase 1B Approval Deadline (excluding
Work performed as part of a Stage), by undertaking Reasonable Investigation
before the Proposal due date;

(b)

in the case of Work performed between the Phase 1B Approval Deadline and the
Phase 2 Approval Deadline, by performing the investigations required by
subsection (a) and a Phase 1A Site Investigation before the Date of Phase 1B
Approval;

(c)

in the case of Work performed after the Phase 2 Approval Deadline, by performing
the investigations required by subsections (a) and (b) and a Phase 1B Site
Investigation before the Date of Phase 2 Approval;

(d)

in the case of Work performed as part of a Stage, known to Design-Builder before
JPA’s issuance of NTP for that Stage or that Design-Builder could have discovered
by performing the applicable investigations required by subsections (a), (b) or (c)
or such other investigations required in accordance with Good Industry Practice
before that NTP; or

(e)

in the case of all Work (whenever performed), documented by or recorded with the
SWRCB GeoTracker.

Lake Jennings Reservoir Inlet means the reservoir inlet that is part of Package #2 and that
allows East County AWP Project advanced treated recycled water to enter Lake Jennings
Reservoir.
Lien means any pledge, lien, hypothecation, security interest, mortgage, deed of trust or other
charge, encumbrance or restriction on title or property interest of any kind, or any other type of
preferential arrangement (including any agreement to give any of the foregoing, any conditional
sale or other title retention agreement, any lease in the nature of a security instrument and the
filing of or agreement to file any financing statement under the Uniform Commercial Code of any
jurisdiction).
Lifecycle Cost means the total of the direct/indirect, recurring/non-recurring, fixed/variable
financial costs to JPA arising in connection with the Work over the whole life of the Work, including
the costs of designing and constructing the Work before Completion and occupying, using,
operating and maintaining the Work after Completion.
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Lifecycle Objectives means balancing:
(a)

Lifecycle Cost;

(b)

Asset Management Support;

(c)

the Facilities’ useful life;

(d)

the Facilities’ reliability and availability throughout their useful life; and

(e)

the value for money achieved by JPA from the Facilities’ design and construction,
taking into account the information that JPA provides regarding the Facilities’ use,
occupation, operation and maintenance.

Listed Subcontractor means each of the Subcontractors specified in Exhibit 18C (Subcontractor
Identification Form).
Losses includes any loss, damage, injury, compensation, debt, obligation, charge, liability, cost,
expense (including attorneys’ fees, accountants’ fees, expert witness fees and expenses,
including those incurred in connection with the enforcement of any provision of this Agreement),
deductibles or increased premiums, fee, charge, demand, investigation, proceeding, action, suit,
judgment, penalty, fine or third party Claims, whether actual, prospective or contingent and
whether or not currently ascertainable. Losses include injury to or death of persons, damage or
loss of property, harm or damage to natural resources, and loss of or damage to valuable papers
and records.
Lump Sum Scope of Work has the meaning given in Section 19.8.1.
Major Approval means each Governmental Approval specified in the Project Specific
Information.
Major Approval Deadline means the time period and deadline for Design-Builder to secure each
Major Approval specified in the Project Specific Information. Each such time period:
(a)

begins on the date the first Major Approval request is submitted to the applicable
Governmental Entity and ends on the date its final approval is received; and

(b)

includes any Governmental Entity comment requirements and Design-Builder
resubmissions.

Major Approval Delay means a delay to the Work resulting from the failure to obtain a Major
Approval by the applicable Major Approval Deadline where that delay is not due to a change to
the Project Technical Requirements, Design-Builder’s final design or any Design-Builder Fault
(including any failure to provide JPA with an updated Project Schedule or to perform the Work in
accordance with the Project Schedule).
Major Subcontract means a Subcontract with a Major Subcontractor.
Major Subcontractor means:
(a)

any Subcontractor with a Subcontract or Subcontracts in excess of $2 million; and
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(b)

any Subcontractor, regardless of the dollar amount of its Subcontract or
Subcontracts, who provides sliplining Work.

Major Utility Relocation means each Relocation specified in the Project Specific Information.
Major Utility Relocation Deadline means the deadline to complete each Major Utility Relocation
specified in the Project Specific Information.
Major Utility Relocation Delay means a delay to the Work resulting from a failure by a Utility
Owner to complete a Major Utility Relocation by the applicable Major Utility Relocation Deadline
where that delay is not due to a change to the Project Technical Requirements, Design-Builder’s
final design or any Design-Builder Fault (including any failure to provide JPA with an updated
Project Schedule or to perform the Work in accordance with the Project Schedule).
Maximum Fee Percentage means the applicable maximum fee percentage for Phase 1A, Phase
1B, and Phase 2, as specified in the Project Specific Information (Phase 1A).
Metro System means the City of San Diego Metropolitan Wastewater System.
Milestone means the Phase 1A Milestones, Phase 1B Milestones, Phase 2 Milestones or all of
them (as applicable).
Milestone Deadline means each Phase 1A Milestone Deadline, each Phase 1B Milestone
Deadline, each Phase 2 Milestone Deadline, Completion Deadline for the Work or a Stage or all
of them (as applicable).
Mission Gorge Trunk Sewer (MGTS) means the existing Mission Gorge Trunk Sewer owned
and operated by the City of San Diego.
Mission Trails Regional Park means the Mission Trails Regional Park located in the County of
San Diego.
Mitigation Monitoring and Reporting Program means, in the event that the JPA approves the
Project, mitigation measures and other requirements under the Mitigation Monitoring and
Reporting Program adopted pursuant to that approval.
Monthly Project Status Reports means the monthly reports prepared by Design-Builder in
accordance with Task 10.7 of the Scope of Work (Phase 1A) or Task 15.7 of the Scope of Work
(Phase 1B).
NEPA Approval means the Environmental Approvals for NEPA, which are developed in
connection with the Environmental Review Process and which are adopted or certified by the JPA
Board.
New Approval means: (a) a new Governmental Approval of the same type as a JPA-Provided
Approval; or (b) a revision, modification, or amendment to a JPA-Provided Approval.
North Mission Valley Interceptor means the North Mission Valley Interceptor owned and
maintained by the City of San Diego, as depicted in Exhibit 14 (Existing Facilities).
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Notice of Completion means a notice under Section 18.4.1(a) issued by the JPA Representative
stating Completion of the Work or a Stage has been achieved.
Notice of Final Acceptance means a notice under Section 18.7.1(a) issued by the JPA
Representative stating Final Acceptance of the Work or a Stage has been achieved.
NPDES Construction Approval means the NPDES permit required to perform Construction
Work and includes the California Water Resources Control Board Clean Water Act section 402
permit.
NPDES Operations Approval means the NPDES permit required to operate the Project. This
permit does not include the NPDES Construction Approval.
NTE (Phase 1A) means the not-to-exceed price specified in the Project Specific Information
(Phase 1A), which is comprised of:
(a)

the Target Cost of the Work (Phase 1A), including the Cost of the Work
Contingency for Phase 1A and any Allowance Values; plus

(b)

the Design-Builder’s Fee for Phase 1A; plus

(c)

the Design-Builder’s Contingency for Phase 1A; plus

(d)

premiums for Bonds and insurance for Phase 1A,

as updated in accordance with this Agreement.
NTE (Phase 1B) means the not-to-exceed amount approved, agreed or determined (as
applicable) as part of the Phase 1B Amendment and specified in the Project Specific Information
(Phase 1B), which is comprised of:
(a)

the Target Cost of the Work (Phase 1B), including the Cost of the Work
Contingency for Phase 1B and any Allowance Values; plus

(b)

the Design-Builder’s Fee for Phase 1B; plus

(c)

the Design-Builder’s Contingency for Phase 1B; plus

(d)

premiums for Bonds and insurance for Phase 1B,

as updated in accordance with this Agreement.
NTP means JPA’s issuance to Design-Builder of a written notice to proceed with the Phase 1A
Work, Phase 1B Work or Phase 2 Work (as applicable).
O&M Manual means the manual providing operating and maintenance protocols for the Facilities
prepared by Design-Builder in accordance with the Scope of Work (Phase 2), as updated in
accordance with this Agreement.
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O&M Technical Memorandum or O&M TM means a memorandum prepared by Design-Builder
in accordance with Task 8 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Open Book Basis means providing JPA all Books and Records and underlying assumptions,
price quotes and data associated with pricing or compensation (whether of Design-Builder or JPA)
or their adjustments, including assumptions as to work costs, schedule, composition of equipment
spreads, equipment rates, labor rates, productivity, estimating factors, design and productivity
allowance, contingency and indirect costs, risk pricing, discount rates, interest rates, and other
items reasonably required by JPA to satisfy itself as to the reasonableness of the amount;
provided that, if the Phase 1B Amendment, Phase 2 Amendment or agreement as to any Stage
includes an agreed upon lump sum, mark up or unit rate, those items are not open book after the
date that amendment or agreement is executed by the Parties.
Other Contractor means any contractor, tradesperson or other Person engaged by JPA to do
work, other than a DB-Related Entity. The definition of Other Contractor excludes the Package
#2 Design-Builder and includes the Package #1 Design-Builder and Package #3 Design-Builder.
Package means the Project, Package #1, Package #2, Package #3, or all of them (as applicable).
Package #1 means the portion of the East County AWP Project that includes the design and
construction of the Water Recycling Facility, Advanced Water Purification Facility, Visitor Center,
Product Water Pump Station, and Solids Handling Facility, as described in the Package #1
Agreement. Package #1 may include transitional operations and maintenance of the same.
Package #1 Agreement means the Package #1 Progressive Design-Build Agreement, dated
October 7, 2020, between JPA and the Package #1 Design-Builder, as may be amended in
accordance with its terms.
Package #1 Design-Builder means AECOM & WML IV, a Joint Venture, or their replacement
made in accordance with the Package #1 Agreement.
Package #1 Site means the site(s), outside of the Site, where Package #1 work is performed in
accordance with the Package #1 Agreement as shown in Exhibit 20 (Package #1 Site).
Package #2 means the portion of the East County AWP Project that includes the design and
construction of the AWP Pipeline, Dechlorination Facility and Lake Jennings Reservoir Inlet, as
described in the Package #2 Agreement.
Package #2 Agreement means the Package #2 Progressive Design-Build Agreement, dated
October 7, 2020, between JPA and the Package #2 Design-Builder, as may be amended in
accordance with its terms.
Package #2 Design-Builder means Orion Construction Corporation, or their replacement made
in accordance with the Package #2 Agreement. As of the Effective Date, the Package #2 DesignBuilder is the same Person as Design-Builder.
Package #2 Site means the site(s) and alignment(s), outside of the Site, where Package #2 work
is performed in accordance with the Package #2 Agreement as shown in Exhibit 21 (Package #2
Site).
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Package #3 means the portion of the East County AWP Project that includes the design and
construction of the Influent Pump Station, East Mission Gorge Pump Station, East Mission Gorge
Force Main and Residuals Bypass System, as described in the Package #3 Agreement.
Package #3 Agreement means the Package #3 Progressive Design-Build Agreement, dated
December 8, 2020, between JPA and the Package #3 Design-Builder, as may be amended in
accordance with its terms.
Package #3 Design-Builder means AECOM & WML VI, a Joint Venture, or their replacement
made in accordance with the Package #3 Agreement.
Package #3 Facilities means the facilities to be designed and constructed as part of Package
#3.
Package #3 Site means the site(s) and alignment(s), outside of the Site, where Package #3 work
is performed in accordance with the Package #3 Agreement as shown in Exhibit 22 (Package #3
Site).
Padre Dam means the Padre Dam Municipal Water District.
Parties means JPA and Design-Builder, and Party means each of them (as applicable) and
includes its permitted successors and assigns.
Payment Bond means the Phase 1A Payment Bond, Phase 1B Payment Bond, Phase 2
Payment Bond or all of them (as applicable).
Padre Dam 2 Force Main (PD2FM) means the new force main, which is part of the Project, to
redirect flow generated from Padre Dam's south western sewer basins (M1 and M2), which
currently discharge directly to the Metro System at Manhole PD2.
Performance Bond means the Phase 1A Performance Bond, Phase 1B Performance Bond,
Phase 2 Performance Bond or all of them (as applicable).
Person means any individual, corporation, joint venture, company, voluntary association,
partnership, trust, unincorporated organization or Governmental Entity.
Phase means Phase 1A, Phase 1B, Phase 2 or all of them (as applicable).
Phase 1 Design Documentation means the Phase 1A Design Documentation, Phase 1B Design
Documentation or both of them (as applicable).
Phase 1 Site Investigation means Phase 1A Site Investigation, Phase 1B Site Investigation or
both (as applicable).
Phase 1A means the period (a) beginning on the issuance of NTP Phase 1A and (b) ending on
the earlier of the Date of Phase 1B Approval or the date of termination under Section 9.10 (as
applicable), during which the Phase 1A Work is performed.
Phase 1A Bonds has the meaning given in Section 6.1.1.
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Phase 1A Condition Assessment Technical Memorandum or Phase 1A Condition
Assessment TM means a technical memorandum prepared by Design-Builder in accordance
with Task 2.3 of the Scope of Work (Phase 1A), as updated in accordance with this Agreement.
Phase 1B Condition Assessment Technical Memorandum or Phase 1B Condition
Assessment TM means a technical memorandum prepared by Design-Builder in accordance
with Task 2.5 of the Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Phase 1A Coordination Plan means the plan prepared by Design-Builder in accordance with
Task 9.3 of the Scope of Work (Phase 1A), as updated in accordance with this Agreement.
Phase 1A Design Documentation means:
(a)

Initial Basis of Design Report;

(b)

Design Log;

(c)

Trend Log;

(d)

other Design Documents that the JPA Representative determines are necessary
for:

(e)

(i)

Design-Builder to establish the Scope of Work (Phase 1B) and to prepare
the Phase 1B NTE Proposal; and

(ii)

Phase 1B Approval to be achieved; and

other Design Documents that are required by any Change Order.

Phase 1A Geotechnical Data and Interpretive Report means the report providing findings,
data, analysis and recommendations prepared by Design-Builder in accordance with Task 2.1 of
the Scope of Work (Phase 1A), as updated in accordance with this Agreement.
Phase 1A Geotechnical Plan of Investigation means the plan prepared by Design-Builder in
accordance with Task 2.1 of the Scope of Work (Phase 1A), as updated in accordance with this
Agreement.
Phase 1A Governmental Approvals Plan means the plan prepared by Design-Builder in
accordance with Task 6.3 of the Scope of Work (Phase 1A), as updated in accordance with this
Agreement.
Phase 1A Hydraulic Modeling and Surge Analysis means the hydraulic modeling and surge
analysis performed by the Package #3 Design-Builder to establish the Phase 1A Hydraulic
Modeling and Surge Analysis Design Information for the Proposed Project as described in Task
2.2 of the Scope of Work (Phase 1A), as updated in accordance with this Agreement.
Phase 1A Hydraulic Modeling and Surge Analysis Design Information means the pipeline
design information, provided by the Package #3 Design-Builder, which includes system
operational standards and defines: (i) pipeline diameter, pipeline pressure rating, and surge
mitigation systems for the RBL and WWFM pipelines; and (ii) the pump selection and surge
mitigation measures for the Residuals Bypass Pump Station and the East Mission Gorge Pump
East County AWP
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Station (including accommodating both the identified East County AWP Project and potential
future expansion flow capacity scenarios provided by JPA). This information is included in the
Phase 1A Hydraulic Modeling and Surge Analysis Report and may be updated by the DesignBuilder in accordance with this Agreement.
Phase 1A Hydraulic Modeling and Surge Analysis Report means the report prepared by the
Package #3 Design-Builder, which includes the Phase 1A Hydraulic Modeling and Surge Analysis
Design Information for the Proposed Project and provides the results of the Phase 1A Hydraulic
Modeling and Surge Analysis, as updated in accordance with this Agreement.
Phase 1A Hydraulic Modeling and Surge Analysis Report Certification has the meaning
given in Section 18.2.1(b)(ii).
Phase 1A Meeting Requirements means the meeting requirements provided in the “Phase 1A
Meeting Requirements” section in the Scope of Work (Phase 1A).
Phase 1A Milestone means each milestone specified in the Project Specific Information
(Phase 1A). If any Stage is created in accordance with Section 9.11, Completion of that Stage
and any other milestones agreed by the Parties shall each be deemed a Milestone.
Phase 1A Milestone Deadline means:
(a)

each date specified in the Project Specific Information (Phase 1A) for a Phase 1A
Milestone; and

(b)

each date or period of time approved by JPA and specified in the Project Specific
Information for a Stage,

as updated in accordance with this Agreement.
Phase 1A Operations Coordination Plan means the plan prepared by Design-Builder in
accordance with Task 9.4 of the Scope of Work (Phase 1A), as updated in accordance with this
Agreement.
Phase 1A Payment Bond has the meaning given in Section 6.1.1(b).
Phase 1A Performance Bond has the meaning given in Section 6.1.1(a).
Phase 1A Project Plans means the Project Plans specified in the Project Specific Information
(Phase 1A).
Phase 1A Project Schedule means the schedule for the Phase 1A Work prepared and
maintained by Design-Builder in accordance with Task 5 of the Scope of Work (Phase 1A), which
is based upon the Baseline Phase 1A Project Schedule and updated in accordance with this
Agreement.
Phase 1A Quality Management Plan (Phase 1A QMP) means the plan that addresses (without
limitation) the Quality Objectives, which is prepared by Design-Builder in accordance with
Task 6.2 of the Scope of Work (Phase 1A) and updated in accordance with this Agreement.
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Phase 1A Schedule of Deliverables means the schedule of deliverables in the Scope of Work
(Phase 1A).
Phase 1A Site Investigation means Design-Builder’s Reasonable Investigation before the
Proposal due date and its investigation of the Site in accordance with the Scope of Work (Phase
1A) and Good Industry Practice.
Phase 1A Work means that part of the Work required to be performed during Phase 1A in
accordance with this Agreement, including any tasks required by any direction of the JPA
Representative given or purported to be given under a provision of this Agreement, including any
Change Order.
Phase 1B means the period (a) beginning on the issuance of NTP Phase 1B and (b) ending on
the earlier of the Date of Phase 2 Approval or the date of termination under Section 9.10 (as
applicable), during which the Phase 1B Work is performed.
Phase 1B Amendment means the document, including the Project Technical Requirements,
Project Specific Information (Phase 1B), Scope of Work (Phase 1B), Exhibit 17C (Insurance
Requirements (Phase 1B)), JPA-approved Phase 1B NTE Proposal, Project Schedule and all
other necessary amendments to this Agreement required for Phase 1B.
Phase 1B Approval means JPA has issued written notice to Design-Builder under Section 9.7.3
that all of the following conditions have been satisfied or any unsatisfied conditions have been
waived:
(a)

Design-Builder has finalized the Phase 1A Design Documentation in accordance
with this Agreement;

(b)

the Phase 1B NTE Proposal has been approved by the JPA Representative as
required by Section 9.7.2;

(c)

the Project Schedule has been approved by the JPA Representative;

(d)

Design-Builder has finalized all Project Plans required to be completed as a
condition of Phase 1B Approval;

(e)

the Phase 1B Milestones have been achieved;

(f)

the proposed Phase 1B Amendment has been prepared and agreed in accordance
with Section 9.7 and executed by Design-Builder;

(g)

the Environmental Review Process for CEQA is completed;

(h)

all Governmental Approvals required for the Phase 1B Work have been obtained,
including the CEQA Approval;

(i)

the JPA Board has approved a resolution certifying or approving compliance with
CEQA regarding the Project;

(j)

JPA and the City of San Diego have executed and delivered the Purchase and
Sale Agreement;
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(k)

the JPA Board has approved the Phase 1B Work to proceed; and

(l)

Design-Builder has otherwise complied with all of its obligations under this
Agreement to the extent applicable before the Date of Phase 1B Approval and
NTP Phase 1B.

Phase 1B Approval Deadline means the date specified for Phase 1B Approval in the Project
Specific Information (Phase 1A), as amended in accordance with this Agreement.
Phase 1B Bonds has the meaning given in Section 6.2.1.
Phase 1B Coordination Plan has the meaning given in Task 15.3 of the Scope of Work (Phase
1B).
Phase 1B Design Documentation means:
(a)

Final Basis of Design Report;

(b)

30% Design Documents;

(c)

60% Design Documents;

(d)

Design Log;

(e)

Trend Log;

(f)

other Design Documents that the JPA Representative determines are necessary
for:

(g)

(i)

Design-Builder to establish the Scope of Work and to prepare the Phase 2
GMP Proposal; and

(ii)

Phase 2 Approval to be achieved; and

other Design Documents that are required by any Change Order.

Phase 1B Geotechnical Data and Interpretive Report means the report providing findings,
data, analysis and recommendations prepared by Design-Builder in accordance with Task 2.2 of
the Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Phase 1B Geotechnical Plan of Investigation means the plan prepared by Design-Builder in
accordance with Task 2.1 of the Scope of Work (Phase 1B), which is based upon the Geotechnical
Plan of Investigation and updated in accordance with this Agreement.
Phase 1B Governmental Approvals Plan means the plan prepared by Design-Builder in
accordance with Task 9.7 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Phase 1B Hydraulic Modeling and Surge Analysis means the hydraulic modeling and surge
analysis performed by the Package #3 Design-Builder to confirm the Phase 1B Hydraulic
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Modeling and Surge Analysis Design Information as described in Task 2.4 of the Scope of Work
(Phase 1B), as updated in accordance with this Agreement.
Phase 1B Hydraulic Modeling and Surge Analysis Design Information has meaning given in
Task 2.4 of the Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Phase 1B Hydraulic Modeling and Surge Analysis Design Information Certification has the
meaning given in Section 18.2.2(b)(ii).
Phase 1B Hydraulic Modeling and Surge Analysis Report means the report prepared by the
Package #3 Design-Builder, which provides the results of the Phase 1B Hydraulic Modeling and
Surge Analysis, as updated in accordance with this Agreement.
Phase 1B Hydraulic Modeling and Surge Analysis Report Certification has the meaning
given in Section 18.2.3(b)(ii).
Phase 1B Milestone means each milestones specified in the Project Specific Information
(Phase 1B). If any Stage is created in accordance with Section 9.11, Completion of that Stage
and any other milestones agreed by the Parties shall each be deemed a Milestone.
Phase 1B Milestone Deadline means:
(a)

each date specified in the Project Specific Information (Phase 1B) for a Phase 1B
Milestone; and

(b)

each date or period of time approved by JPA and specified in the Project Specific
Information for a Stage,

as updated in accordance with this Agreement.
Phase 1B NTE Proposal means the proposal to perform the Phase 1B Work, which DesignBuilder prepares and submits to JPA for approval in accordance with the Task 8 of the Scope of
Work (Phase 1A), as such proposal may be amended in accordance with this Agreement.
Phase 1B Operations Coordination Plan has the meaning given in Task 15.4 of the Scope of
Work (Phase 1B).
Phase 1B Payment Bond has the meaning given in Section 6.2.1(b).
Phase 1B Performance Bond has the meaning given in Section 6.2.1(a).
Phase 1B Project Plans means the Project Plans specified in the Project Specific Information
(Phase 1B).
Phase 1B Project Schedule means the schedule for the Phase 1B Work prepared and
maintained by Design-Builder in accordance with Task 5 of the Scope of Work (Phase 1B), which
is based upon the Baseline Phase 1B Project Schedule initially prepared in accordance with the
Task 5 of the Scope of Work (Phase 1A), and updated in accordance with this Agreement.
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Phase 1B Quality Management Plan (Phase 1B QMP) means the plan that addresses (without
limitation) the Quality Objectives, which is prepared by Design-Builder in accordance with
Task 9.2 of the Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Phase 1B Schedule of Deliverables means the schedule of deliverables in the Scope of Work
(Phase 1B).
Phase 1B Site Investigation means Design-Builder’s Phase 1A Site Investigation and its
investigation of the Site in accordance with the Scope of Work (Phase 1B) and Good Industry
Practice.
Phase 1B Work means that part of the Work required to be performed during Phase 1B in
accordance with this Agreement, including any tasks required by any direction of the JPA
Representative given or purported to be given under a provision of this Agreement, including any
Change Order.
Phase 2 means the period (a) commencing on the issuance of NTP Phase 2 and (b) ending on
the earlier of Final Acceptance or the Expiration Date, during which the Phase 2 Work is
performed.
Phase 2 Amendment means the document, including the Project Specific Information (Phase 2),
Scope of Work (Phase 2), Final Basis of Design Report, Exhibit 17D (Insurance Requirements
(Stages and Phase 2)), JPA-approved Phase 2 GMP Proposal, Project Schedule and all other
necessary amendments to this Agreement required for Phase 2.
Phase 2 Approval means JPA has issued written notice to Design-Builder under Section 9.8.3
that all of the following conditions have been satisfied or any unsatisfied conditions have been
waived:
(a)

Design-Builder has finalized the Phase 1B Design Documentation in accordance
with this Agreement;

(b)

the Phase 2 GMP Proposal has been approved by the JPA Representative as
required by Section 9.8.2;

(c)

the Project Schedule has been approved by the JPA Representative;

(d)

Design-Builder has finalized all Project Plans required to be completed as a
condition of Phase 2 Approval;

(e)

the Milestones for Phases 1A and 1B have been achieved;

(f)

the proposed Phase 2 Amendment has been prepared and agreed in accordance
with Section 9.8 and executed by Design-Builder;

(g)

JPA has closed all financing or obtained all funding for the Phase 2 Work;

(h)

all Governmental Approvals required for the Phase 2 Work have been obtained;

(i)

approval from the JPA Board for the Phase 2 Work has been obtained; and
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(j)

Design-Builder has otherwise complied with all of its obligations under this
Agreement to the extent applicable before the Date of Phase 2 Approval and NTP
Phase 2.

Phase 2 Approval Deadline means the date specified for Phase 2 Approval in the Project
Specific Information (Phase 1B), as amended in accordance with this Agreement.
Phase 2 Bonds has the meaning given in Section 6.3.1.
Phase 2 Design Documentation means all Design Documents, which are not fully designed and
documented in the Phase 1 Design Documentation.
Phase 2 GMP Proposal means the proposal to perform the Phase 2 Work, which Design-Builder
prepares and submits to JPA for approval in accordance with the Task 14 of the Scope of Work
(Phase 1B), as such proposal may be amended in accordance with this Agreement.
Phase 2 Milestone means each milestones specified in the Project Specific Information
(Phase 2). If any Stage is created in accordance with Section 9.11, Completion of that Stage and
any other milestones agreed by the Parties shall each be deemed a Milestone.
Phase 2 Milestone Deadline means:
(a)

each dates specified in the Project Specific Information (Phase 2) for a Phase 2
Milestone; and

(b)

each date or period of time approved by JPA and specified in the Project Specific
Information for a Stage,

as updated in accordance with this Agreement.
Phase 2 Payment Bond has the meaning given in Section 6.3.1(b).
Phase 2 Performance Bond has the meaning given in Section 6.3.1(a).
Phase 2 Project Plans means the Project Plans specified in the Project Specific Information
(Phase 2).
Phase 2 Quality Management Plan means the plan that addresses (without limitation) the
Quality Objectives, which is prepared by Design-Builder in accordance the Scope of Work (Phase
2), as updated in accordance with this Agreement.
Phase 2 Project Schedule means the schedule for the Phase 2 Work prepared and maintained
by Design-Builder in accordance with Task 5 of the Scope of Work (Phase 1B), which is based
upon the Baseline Phase 2 Project Schedule initially prepared in accordance with Task 5 of the
Scope of Work (Phase 1A) and updated in accordance with this Agreement.
Phase 2 Schedule of Deliverables means the schedule of deliverables in the Scope of Work
(Phase 2).
Phase 2 Work means that part of the Work to be performed during Phase 2 in accordance with
this Agreement, including those things or tasks required by any direction of the JPA
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Representative given or purported to be given under a provision of this Agreement, including any
Change Order.
Potential Change Order Log or PCO Log means the log of potential changes in scope, budget,
or schedule prepared and maintained by Design-Builder in accordance with the Scope of Work,
as updated in accordance with this Agreement.
Preconstruction Manager means the Key Person specified in the Project Specific Information
(Phase 1A) as responsible for the Project’s preconstruction management, or their approved
replacement.
Predesign Documents means the documents provided by JPA regarding the Project’s design,
including the Preliminary Technical Memoranda. The Predesign Documents are Reference
Documents.
Preliminary Technical Memoranda means the following Reference Documents: (1) Final
Technical Memorandum, PD2 Sewer Conveyance Feasibility Study, dated April 2020; (2) Final
East Mission Gorge Pump Station Force Main Rehabilitation Evaluation, dated August 2020; and
(3) Final Technical Memorandum, East Mission Gorge Pumps Station Force Main Rehabilitation
Evaluation – Supplemental Assessment for Brine Pipeline, dated October 2020.
Product Water means water produced by the East County AWP Project that meets all State
requirements for surface water augmentation as necessary and appropriate for delivery into Lake
Jennings as a drinking water reservoir.
Product Water Pump Station means the pump station to convey Product Water to Lake
Jennings Reservoir, which is part of Package #1.
Project means the portion of the East County AWP Project that includes the East Mission Gorge
Force Main Rehabilitation and design and construction of the Wet Weather/Failsafe Force Main,
Regional Brine Line and PD2FM, as more particularly described in the Scope of Work.
Project Assets means:
(a)

during Phase 1A, the Site and the Phase 1A Work;

(b)

during Phase 1B the Site, the Phase 1A Work and the Phase 1B Work;

(c)

during Phase 2, the Site, the Phase 1A Work, the Phase 1B Work and the Phase
2 Work; and

(d)

during the Warranty Period, the Site, the Work and the Facilities.

Project Goals means the following goals for the Project:
(a)

Design-Builder’s development and promotion a high functioning, innovative,
trustworthy, communicative, and collaborative relationship among Design-Builder,
JPA, and Project stakeholders to exceed the goals described below within JPA’s
budget and schedule, while simultaneously demonstrating exemplary design,
construction, and project management;
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(b)

innovative designs from Design-Builder that:
(i)

allow for seamless integration of the Project with the East County AWP
Project and the City of San Diego’s existing and planned municipal and
Metro System wastewater conveyance;

(ii)

utilize state-of-the-art technology, means and methods to achieve costeffective and efficient delivery of reliable Facilities that help to maximize the
East County AWP Project’s ability to reduce reliance on imported water and
minimize (or eliminate) the financial liabilities related to importing water
supply through the San Diego County Water Authority;

(iii)

optimize O&M efficiencies and minimize related expenses for the Facilities
so those costs are less than the projected costs of importing water;

(iv)

enhance the safety of all Work using a design and construction process
that reduces re-work and has a goal of no recordable incidents;

(v)

minimize environmental and community impacts during the Facilities’
construction and operation; and

(vi)

result in cost savings, schedule efficiencies, permitting efficiencies, or other
positive benefits in the delivery and operation of the East County AWP
Project;

(c)

transparent pricing from Design-Builder that maximizes innovation, takes
advantage of the efficiency of a progressive design-build delivery model, and
results in the delivery of the Project for a cost that, when considered as part of the
East County AWP Project’s overall cost, is less than the projected cost of importing
water and treating wastewater;

(d)

innovative ideas and processes from Design-Builder that:
(i)

promote a healthy collaboration among Design-Builder, JPA and Other
Contractors to foster creative and logical design approaches consistent
with sound engineering processes to improve quality and whole life
performance of the Facilities;

(ii)

generate design and implement approaches that add value to the Project;

(iii)

reduce both the upfront design and construction costs and long term O&M
costs to minimize the cost to both JPA and City of San Diego rate payers
and contribute to achieving competitiveness with the projected cost of
importing water when considered as part of the overall East County AWP
Project cost;

(iv)

reduce impacts to both users and the environment; and

(v)

harness the appropriate emerging technologies to actively push DesignBuilder and Work forward to meet the needs of JPA and deliver the Project
on schedule;

East County AWP
Package #4

Page 38 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(e)

(f)

(g)

delivery of the Project by Design-Builder in a way that creates schedule efficiencies
so that:
(i)

the Project is delivered in a manner that maximizes East County AWP
regulatory certainty on residuals disposal and is most protective of Pure
Water Program phase 1 water quality and ensures the seamless
management of peak wet weather flows during East County AWP
operations according to the Project Schedule;

(ii)

the cost savings referenced in this definition are realized; and

(iii)

compliance with all East County AWP Project’s funding requirements is
achieved;

delivery of the Project by Design-Builder so that the Project:
(i)

allows for seamless integration with the East County AWP Project and the
City of San Diego’s operation of the Metro System and municipal
wastewater conveyance system, which may require information to be
communicated and shared collaboratively with the Package #3 DesignBuilder;

(ii)

allows for seamless integration with existing and future operations of the
EMGPS as it is currently on-line which will require coordination among JPA,
the City of San Diego and Design-Builder; and

(iii)

results in cost savings, schedule efficiencies, permitting efficiencies or
other positive benefits in the delivery and operation of the entire East
County AWP Project;

delivery a Project by Design-Builder that:
(i)

meets or exceeds all applicable regulatory requirements, including State
SWA regulations for augmenting reservoirs with treated recycled water,
NPDES and other water quality permitting, CEQA, NEPA and other
environmental related compliance that may result from JPA, City of San
Diego or other agency approval for the Project;

(ii)

meets reliability and regulatory requirements to operate the Facilities in
coordination with JPA and the City of San Diego to prevent sewer system
overflows and spills during rehabilitation and construction activities;

(iii)

results in a reliable and uninterrupted wastewater supply from the EMGPS
to the North Mission Valley Interceptor and reliable, uninterrupted operation
of the RBL from the Residuals Bypass Pump Station to the SMVTS located
in the Mission Valley area south of Interstate 8 in the vicinity of Fairmont
Avenue and Camino del Rio South; and

(iv)

meets or exceeds all permitting requirements required to construct and
operate the Facilities and the East County AWP Project.
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Project-Related Agreements means all written agreements between JPA and the City of San
Diego related to the Project or its funding, as specified in the Project Specific Information.
Project Plans means the following plans, as may be updated in accordance with this Agreement:
(a)

Phase 1A Project Plans;

(b)

Phase 1B Project Plans;

(c)

Phase 2 Project Plans; and

(d)

any additional plans specified in the Scope of Work to be prepared by DesignBuilder.

Project Schedule means the most current version of:
(a)

for Phase 1A, the Proposal Schedule, the Baseline Phase 1A Project Schedule or
the Phase 1A Project Schedule;

(b)

for Phase 1B, the Baseline Phase 1B Project Schedule or the Phase 1B Project
Schedule; and

(c)

for Phase 2, the Baseline Phase 2 Project Schedule or the Phase 2 Project
Schedule,

as updated in accordance with this Agreement.
Project Specific Information means the Project Specific Information (Phase 1A), Project
Specific Information (Phase 1B), Project Specific Information (Phase 2) or all of them (as
applicable).
Project Specific Information (Phase 1A) means the document attached as Exhibit 2 (Project
Specific Information (Phase 1A)).
Project Specific Information (Phase 1B) means the document executed by the Parties in
accordance with Section 9.7, based on the form attached as Exhibit 4 (Project Specific
Information (Phase 1B)).
Project Specific Information (Phase 2) means the document executed by the Parties in
accordance with Section 9.8, based on the form attached as Exhibit 7 (Project Specific
Information (Phase 2)).
Project Standards means the standards, terms, conditions, methods, techniques and practices
listed in the Project Specific Information, together with any additional standards and specifications
applicable to the Work and established by express reference contained in one of the documents
listed in this Agreement.
Project Technical Requirements means the mandatory technical requirements for the Project
developed during Phase 1A, as may be updated in accordance with this Agreement. Subject to
Section 9.7.4, the Project Technical Requirements will be attached as Exhibit 1 (Project Technical
Requirements Summary) as part of the Phase 1B Amendment.
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Proposal means Design-Builder’s proposal submitted in response to the RFP for this Project, as
modified and supplemented with JPA’s approval before the Effective Date.
Proposal Schedule means the project schedule that Design-Builder submitted with its Proposal,
attached to this Agreement as Exhibit 15 (Design-Builder’s Proposal Schedule).
Proposed Project means the proposed approach to the Project, which is subject to evaluation
during the Environmental Review Process.
Proprietary Intellectual Property means Intellectual Property created, used, applied or reduced
to practice in connection with the Project Assets or the Project.
Protection in Place means any activity undertaken to avoid damaging a Utility which does not
involve removing or relocating that Utility, including staking the location of a Utility, avoidance of
a Utility’s location by construction equipment, installing steel plating or concrete slabs,
encasement in concrete, temporarily de-energizing power lines, and installing physical barriers.
For example, temporarily lifting power lines without cutting them would be considered Protection
in Place, while temporarily moving power lines to another location after cutting them would not
be. The term Protection in Place includes both temporary measures and permanent installations
meeting the foregoing definition.
Public Records Act has the meaning given in Section 23.2.1.
Purchase and Sale Agreement means any written agreement made by JPA and the City of San
Diego which effects JPA’s purchase of the EMGFM from the City of San Diego.
Pure Water Program means the Pure Water San Diego program administered by the City of San
Diego.
QA/QC Plan means the plan prepared by Design-Builder in accordance with Task 9.2 of the
Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Quality Management Plan (QMP) means the Phase 1A Quality Management Plan, Phase 1B
Quality Management Plan, Phase 2 Quality Management Plan or all of them (as applicable).
Quality Objectives means to:
(a)

encourage best practice quality management through the planning, development,
implementation and continuous improvement of quality assurance procedures,
systems or frameworks during the Work;

(b)

prevent and minimize adverse quality impacts during the Work (including Defects
before, at and after Completion); and

(c)

optimize the value for money achieved by JPA relating to the Project.

Reasonable Investigation means the following activities by appropriate, qualified professionals:
(a)

visit and visual, non-intrusive inspection of the Site and adjacent locations
including inspection to identify the presence of other facilities, such as barriers,
railing, structures, manholes or identifying markers;
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(b)

review and analysis of all Reference Documents and online map tools;

(c)

review and analysis of the JPA-Provided Approvals and all other Governmental
Approvals;

(d)

reasonable inquiry with Utility Owners, including request for and review of plans
provided by Utility Owners;

(e)

review and analysis of material Applicable Laws with respect to the Project Assets;
and

(f)

other non-intrusive activities in accordance with Good Industry Practice that are
sufficient to familiarize Design-Builder with surface and subsurface conditions,
including the presence of Utilities, Hazardous Materials, archeological, biological,
paleontological and cultural resources, and threatened or endangered species,
affecting the Site or surrounding locations,

provided that none of those activities requires conducting field studies, geotechnical investigations
or original research of private records not contained or referenced in the Reference Documents.
Recovery Schedule means a schedule and narrative report prepared by Design-Builder in
accordance with Section 9.6, which demonstrates Design-Builder’s proposed plan to regain lost
schedule progress and achieve any impacted Milestone by the applicable Milestone Deadline.
Reference Documents means all drawings, reports, studies, data, documents, or other
information (a) provided or made available by JPA to any DB-Related Entity or (b) obtained from
or through any other sources before the Setting Date, including the Project’s RFQ, RFP and all
documents and information provided with the Project’s RFQ and RFP.
Regional Brine Line (RBL) means the new pipeline, which is part of the Project, that is required
to convey the East County AWP Project’s brine, centrate and (possibly) other wastewater
byproducts from the EMGPS’ vicinity to a connection with the South Mission Valley Trunk Sewer.
Released for Construction Documents means, for any element of the Project’s design, a
document with a designation that indicates the element may be constructed as shown in the
corresponding JPA-approved 100% Design Documents.
Reliable Design Decision has the meaning given in Task 9.6.1 of the Scope of Work (Phase 1A).
Relief Event means each of the following events:
(a)

a Change Order requested by Design-Builder and approved by JPA in accordance
with Sections 22.6 and 22.7;

(b)

a JPA-Caused Delay;

(c)

a Change in Law;

(d)

a Force Majeure Event;

(e)

subject to Section 12.4, a Differing Site Condition;
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(f)

performance of Hazardous Materials Management by Design-Builder resulting
from either:
(i)

Unknown Hazardous Materials; or

(ii)

any spill of Hazardous Material by a third party who is not acting in a
capacity of, on behalf, or under the authority or permission of a DB-Related
Entity which (A) is required to be reported to a Governmental Entity and (B)
renders use of a construction area unsafe or potentially unsafe absent
assessment, containment and/or remediation;

(g)

subject to Design-Builder complying with its obligations to coordinate with Other
Contractors as described in this Agreement, any act or omission of any Other
Contractor which materially and adversely directly affects Design-Builder’s
obligations under this Agreement;

(h)

a Major Approval Delay; and

(i)

a Major Utility Relocation Delay.

Relief Event Notice has the meaning given in Section 21.1.1.
Relocation means each removal, relocation, adjustment, construction, reconstruction,
abandonment, temporary relocation, and provision of temporary services of any Utility facility that
is necessary in order to accommodate or permit construction of the Project.
Request for Proposals (RFP) has the meaning given in Recital F to this Agreement.
Request for Qualifications (RFQ) has means the Request for Qualifications, issued March 5,
2021, as amended.
Residuals means any or all of the following:
(a)

solid, semisolid or slurry residual material that is produced as a byproduct of
wastewater treatment process;

(b)

waste byproduct of the demineralization process associated with the advanced
treatment of recycled water so that it is suitable for use as a source of domestic (or
potable) water; or

(c)

liquid byproduct that results from the dewatering of digested sludge as part of
wastewater treatment process.

Residuals Bypass Pump Station (RBPS) means the pump station which is part of the Residuals
Bypass System.
Residuals Bypass System means the residuals bypass system to be designed and built as part
of Package #3, which consists of a new pump station, force main, gravity pipeline, and sliplining
of an existing gravity line for the disposal of brine, centrate, and solids resulting from the water
treatment and solids handling processes.
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Response Log has the meaning given in Exhibit 16 (Submittal Requirements).
Retainage has the meaning given in Section 19.17.1(a).
Risk Register means the risk management register prepared and administered by Design-Builder
in accordance with Task 9.5 of the Scope of Work (Phase 1A) and Task 15.5 of the Scope of
Work (Phase 1B), as updated in accordance with this Agreement.
Schedule of Values means the schedule of values prepared and maintained by Design-Builder
in accordance with the Scope of Work, as updated in accordance with this Agreement.
Scheduler means the Key Person specified in the Project Specific Information (Phase 1A) as
responsible for scheduling the Work, or their approved replacement.
Scope of Work means the Scope of Work (Phase 1A), Scope of Work (Phase 1B), Scope of
Work (Phase 2) or all of them (as applicable).
Scope of Work (Phase 1A) means the portion of the Work to be performed during Phase 1A
described in Exhibit 3 (Scope of Work (Phase 1A)), as amended in accordance with this
Agreement.
Scope of Work (Phase 1B) means the portion of the Work described in Exhibit 6 (Scope of Work
(Phase 1B)) agreed upon by JPA and Design-Builder as part of Phase 1B Approval, which
comprises Phase 1B’s performance and other requirements and must be consistent with the
Phase 1A Design Documentation, the Project Technical Requirements and any applicable
Commercial Terms, as amended in accordance with this Agreement.
Scope of Work (Phase 2) means the portion of the Work described in Exhibit 9 (Scope of Work
(Phase 2)) agreed upon by JPA and Design-Builder as part of Phase 2 Approval, which comprises
Phase 2’s performance and other requirements and must be consistent with the Phase 1B Design
Documentation, the Project Technical Requirements and any applicable Commercial Terms, as
amended in accordance with this Agreement.
Setting Date means (as applicable) each of the following:
(a)

for the Phase 1A Work, June 23 2021;

(b)

for the Phase 1B Work, the date which is 30 calendar days before the Phase 1B
Approval Deadline; and

(c)

for the Phase 2 Work, the date which is 30 calendar days before the Phase 2
Approval Deadline.

Site means the site(s) and alignment(s) for the Work:
(a)

for the purposes of Phase 1A, as shown in Appendix 2A (Site – Phase 1A) to the
Project Specific Information (Phase 1A);

(b)

for the purposes of Phase 1B, as shown in Appendix 4A (Site – Phase 1B) to the
Project Specific Information (Phase 1B); and
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(c)

for the purposes of Phase 2, as described in Appendix 7A (Site – Phase 2) to the
Project Specific Information (Phase 2).

Site Management and Work Sequencing Plan means the plan prepared by Design-Builder in
accordance with Task 9.5 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Site Survey Scope of Services means the scope of services prepared by Design-Builder in
accordance with Task 3 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Solids Handling Facility means the solids handling facility, which is part of Package #1.
Source Code means individually each, and collectively all, of the computer programs developed
for, incorporated in, or required by the Project or Work, including as to each such program, the
processes and routines used in the processing of data, the object code, interfaces to be provided
under this Agreement by Design-Builder, and update(s) or upgrade(s).
Source Code Documentation means in any physical or digital medium, (a) human-readable
copy of the Source Code and related materials generated in preparing the Source Code, including
programmer notes, flow charts, logic diagrams, and listings, (b) information and user manuals
sufficient to enable a person skilled in the applicable art to operate, maintain, and support the
Source Code for its intended purposes, and (c) all of Design-Builder’s training course materials,
system specifications and technical manuals, and all other user instructions regarding the
capabilities, operation, and use of the Source Code including, but not limited to, online help
screens contained in the Project or Work, and for subsections (a) through (c), any revisions,
supplements, or updates thereto. For the avoidance of doubt, Source Code Documentation
includes software written in programming languages, including all comments and procedural
code, such as job control language statements, in a form intelligible to trained programmers and
capable of being translated into object or machine readable code for operation on computer
equipment through assembly or compiling, and accompanied by documentation, including flow
charts, schematics, statements of principles of operations, architectural standards, and
commentary, explanations and instructions for compiling, describing the data flows, data
structures, and control logic of the software in sufficient detail to enable a trained programmer
through study of such documentation to maintain and/or modify the software without undue
experimentation. Source Code Documentation includes all Change Orders and other documents
relating to additions, substitutions, updates, upgrades and corrections made to the foregoing
items.
South Mission Valley Trunk Sewer means the South Mission Valley Sewer, owned and
maintained by the City of San Diego.
Stage means a stage of the Work created in accordance with Section 9.11.
Startup, Commissioning and Acceptance Testing Plan means the plan prepared by DesignBuilder in accordance with the Task 9.6 of the Scope of Work (Phase 1B), as updated in
accordance with this Agreement.
State means the state of California.
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Storm Water Pollution Prevention Plan (SWPPP) means the plan prepared by Design-Builder
before performing any Construction Work in accordance with Applicable Laws, Task 13 of the
Scope of Work (Phase 1B) and Exhibit 18D (State Requirements), as updated in accordance with
this Agreement.
Subcontract means an agreement between Design-Builder and one or more third parties
providing for that third party to perform any part of the Work or provide any services, materials,
equipment, labor or supplies for any part of the Work, or any such agreement between a third
party and its lower tier subcontractor at any tier.
Subcontractor means any Person with a Subcontract.
Subcontractor Procurement Plan has the meaning given in Task 9.9.1 of the Scope of Work
(Phase 1B), as updated in accordance with this Agreement.
Submittal means any document, work product, or other written or electronic end product or item
that Design-Builder must prepare and deliver, submit or resubmit to JPA in accordance with this
Agreement.
Submittal Requirements means the submittal requirements described in Exhibit 16 (Submittal
Requirements) which contain uniform terms and procedures applicable to Submittals.
Superintendent means the Key Person specified in the Project Specific Information (Phase 1A)
as responsible for the Construction Work’s on-site field supervision and direction, or their
approved replacement.
Supplemental Technical Information means the technical information Design-Builder is
prepares and provides to JPA in accordance with Task 7.1 of the Scope of Work (Phase 1A), as
updated in accordance with this Agreement.
Surety means each properly licensed surety company, insurance company or other Person
approved by the California State Insurance Commissioner to do business in the State and
approved by JPA, which has issued the Payment Bond or the Performance Bond in accordance
with this Agreement.
Table of Rates and Prices means the table of rates and prices specified in the applicable Project
Specific Information, as may be updated in accordance with this Agreement.
Target Cost of the Work means each of the Target Cost of the Work (Phase 1A), Target Cost of
the Work (Phase 1B) and Target Cost of the Work (Phase 2) or all of them (as applicable).
Target Cost of the Work (Phase 1A) means the target Cost of the Work for Phase 1A, including
the Cost of the Work Contingency for Phase 1A and any Allowance Values, as approved, agreed
or determined (as applicable) and specified in the Project Specific Information (Phase 1A).
Target Cost of the Work (Phase 1B) means the target Cost of the Work for Phase 1B, including
the Cost of the Work Contingency for Phase 1B and any Allowance Values, as approved, agreed
or determined (as applicable) via the Phase 1B Amendment and specified in the Project Specific
Information (Phase 1B).
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Target Cost of the Work (Phase 2) means the target Cost of the Work for Phase 2, including
the Cost of the Work Contingency for Phase 2 and any Allowance Values, as approved, agreed
or determined (as applicable) via the Phase 2 Amendment and specified in the Project Specific
Information (Phase 2).
Target Cost Proposal has the meaning given in Task 4.4 of the Scope of Work (Phase 1B).
Target Cost Proposal Workshop means the workshop required under Task 15.2 of the Scope
of Work (Phase 1B).
Temporary Construction Easement means any temporary easement or other temporary
property right necessary for the performance of the Work, if any, as described in the Scope of
Work.
Temporary Traffic and Pedestrian Control Plan means the plan prepared by Design-Builder in
accordance with Task 9.8 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Third Party IP means Intellectual Property owned, or sufficiently licensed to, a Person that is (a)
not a party to this Agreement, (b) unrelated to Design-Builder or (c) unrelated to JPA.
Transitional O&M Contractor means either the JPA or the JPA-designated Person(s)
responsible for performing transitional O&M services for the East County AWP Project, in either
case as specified in the Project Specific Information.
Trenchless Construction Contingency Plan means the plan prepared by Design-Builder in
accordance with Task 9.11 of the Scope of Work (Phase 1B), as updated in accordance with this
Agreement.
Trend has the meaning given in Task 9.6.2 of the Scope of Work (Phase 1A).
Trend Log means the log documenting each Trend, which is prepared and maintained by DesignBuilder in accordance with the Scope of Work, as updated in accordance with this Agreement.
Unknown Hazardous Materials means Hazardous Materials in, on or under the Site, as of the
date JPA provides access to the Site excluding;
(a)

Known or Suspected Hazardous Materials;

(b)

Hazardous Materials resulting from a Design-Builder Hazardous Materials
Release;

(c)

asbestos or asbestos-containing materials (other than mineral asbestos naturally
occurring in the ground) on or in the Site or any other materials not falling within
the definition of Hazardous Materials that are encountered during or in connection
with the demolition of buildings, fixtures or other improvements on any parcels
within the Site;

(d)

quantities of Hazardous Materials that do not trigger a reporting requirement under
Applicable Law; or
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(e)

any Hazardous Materials on or affecting property outside of the Site, except to the
extent such work is legally required to be taken with Hazardous Materials
Management required within the Site.

Utility or utility means a privately, publicly, or cooperatively owned line, facility or system
(including municipal and government lines, facilities and systems) for transmitting or distributing
communications, cable television, power, electricity, gas, oil, crude products, water, steam, waste,
or any other similar commodity, including any irrigation system and any fire or police signal system
as well as streetlights. The necessary appurtenances to each utility facility shall be considered
part of such utility.
Utility Agreement means any agreement, as the same may be amended from time to time,
between JPA and a Utility Owner, providing specific details for a Relocation. A document is a
Utility Agreement if it meets the foregoing definition, without regard to the title or form of the
document.
Utility Owner means any private entity or public body (including city, county, state, public
corporation, or public district) that owns and/or operates a Utility, including cooperative Utilities.
Utility Relocation Plan means the plan prepared by Design-Builder in accordance with Task 9.3
of the Scope of Work (Phase 1B), as updated in accordance with this Agreement.
Utility Standards means the standard specifications, standards of practice, and construction
methods that a Utility Owner customarily applies to facilities constructed by the Utility Owner (or
for the Utility Owner by its contractors) at its own expense and that are comparable to the utilities
subject to Relocation for the Project. Such Utility Standards may or may not all be incorporated
into documents issued by the Utility Owner, and shall include those processes, procedures,
policies and practices that are industry-standard in Southern California for each particular type of
Utility. For any Utility Owner that is also a Governmental Entity, its Utility Standards shall include
all such requirements that are imposed by any Applicable Law issued by such Utility Owner.
Utility Work means all of the following Work necessary for construction of the Project, including
any necessary coordination with Utility Owners and property owners, providing design, performing
construction, and obtaining and complying with all required Governmental Approvals:
(a)

Protection in Place of any Utility;

(b)

all work necessary to abandon in place any utility in accordance with proper
procedures (e.g., flushing, capping, slurry backfill, etc.);

(c)

re-striping or re-paving of streets, reconstruction of curbs, gutters and sidewalks;

(d)

reinstallation of signage or replacement of traffic signals or adjustment of utility
appurtenances (e.g., manholes, valve boxes, and vaults) for line and grade upon
completion of roadway work;

(e)

traffic control for any Relocation;

(f)

potholing, electronic detection, surveying and any other methods used to
determine Utility locations and other material information concerning utilities;
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(g)

any Relocation (including temporary Relocations);

(h)

any Betterment required by a Utility Owner; and

(i)

any other Work described in the Scope of Work pertaining to a Utility.

Visitor Center means the visitor center, administration building, laboratory and education center,
which are each part of Package #1.
Warranty Bond has the meaning given in Section 6.4.1.
Warranty Period has the meaning given in Section 14.6.1.
Water Recycling Facility (WRF) means the 16 MGD (annual average treatment capacity) water
recycling facility, which is part of Package #1.
Wet Weather/Failsafe Force Main (WWFM) means the new pipeline, which is part of the Project,
that will run from the EMGPS to the North Mission Valley Interceptor as part of the East Mission
Gorge Force Main Rehabilitation and a pipeline open trench relocation in Mission Gorge Road.
WIFIA Policies has the meaning given in Section 1.9 of Exhibit 17D (Insurance Requirements
(Stages and Phase 2)).
Work means all of the work, thing, tasks services and obligations which Design-Builder is, or may
be, required to do to comply with its obligations under this Agreement, including the Phase 1A
Work, Phase 1B Work and Phase 2 Work.
Work Breakdown Structure (WBS) means a breakdown of the Work prepared by Design-Builder
in accordance with Task 4.3 of the Scope of Work (Phase 1A) and Task 4.5 of the Scope of Work
(Phase 1B), as updated in accordance with this Agreement.
1.2

Interpretation

In this Agreement, unless the context otherwise requires, each of the following rules of
interpretation shall apply:
(a)

this Agreement shall be construed simply, as a whole, in accordance with the fair
meaning of the language used and not strictly for or against any Party;

(b)

any word (including any defined term) in the singular includes the plural and vice
versa, and any word denoting gender includes all genders;

(c)

the captions of the Sections, subsections, Tasks and subtasks in this Agreement
are for convenience only and are not to be treated or construed as part of this
Agreement;

(d)

a reference to a Section, subsection, Task or subtask is a reference to the Section,
subsection, Task or subtask in the body of this Agreement, the Exhibit or the
Appendix in which the reference appears, unless otherwise stated;
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(e)

a reference to any Governmental Entity includes any public agency succeeding to
the powers and authority of that Governmental Entity;

(f)

the terms “hereto,” “hereby,” “hereof,” “herein,” “hereunder,” “under this
Agreement” and any similar terms refer to this Agreement;

(g)

a reference to an agreement (including this Agreement), document, standard,
principle or other instrument includes a reference to that agreement, document,
standard, principle or instrument as amended, supplemented, substituted, novated
or assigned;

(h)

on plans, working drawings and standard plans, calculated dimensions take
precedence over scaled dimensions;

(i)

a reference to a right includes any benefit, remedy, discretion, authority or power
associated with such right;

(j)

a reference to “$” is to U.S. dollars, and all monetary amounts and obligations in
this Agreement are expressed and payable in U.S. dollars;

(k)

unless otherwise provided in this Agreement, the term “may,” when used in the
context of a power or right exercisable by JPA or the JPA Representative, means
JPA or the JPA Representative is able to exercise that right or power in its sole
and unfettered discretion and has no obligation to Design-Builder to do so;

(l)

a reference to a “day” is a reference to a working day, which is a day other than (i)
a Saturday or Sunday or (ii) a JPA-observed holiday; provided that requirements
contained in this Agreement relating to actions to be taken in the event of an
emergency and other requirements for which it is clear that performance is
intended to occur on a non-working day, shall be performed as specified, even
though the date in question may fall on a non-working day;

(m)

a reference to time is a reference to Pacific Time;

(n)

the words “include,” “including,” “includes” and any variants of those words, will be
read as if followed by the words “without limitation;”

(o)

the meaning of “or” will be that of the inclusive “or,” that is meaning one, some, or
all of a number of possibilities;

(p)

unless otherwise expressly stated in this Agreement, words that have well-known
technical or construction industry meanings are used in this Agreement in
accordance with such recognized meaning;

(q)

a reference to any legislation (including any orders, regulations, by-laws,
ordinances, orders, codes of practice or instruments made under the relevant
legislation) or a provision within it includes any legislation or provision which
amends, extends, consolidates or replaces such legislation or provision; and

(r)

if this Agreement requires calculation of an amount payable to a Party, there must
be no double counting in calculating that amount.
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1.3

Resolution of Ambiguities and Order of Precedence
1.3.1

If there is any ambiguity, discrepancy or inconsistency in or between either:

(a)

the documents which make up this Agreement; or

(b)

this Agreement and the most-recently JPA-approved version of any Design
Documents, Project Standards or other Project document,
the higher standard, quality or quantum will prevail, unless the JPA, in its sole
discretion, directs that a lesser standard, quality or quantum applies. If that higher
standard, quality or quantum does not resolve the ambiguity, discrepancy or
inconsistency, the order of precedence specified in the Project Specific Information
will apply.

1.3.2

References to the Project Standards governing the Work shall mean the most
recent edition, revision, amendment or supplement in effect on the Setting Date.

1.3.3

If either Party discovers any ambiguity, discrepancy or inconsistency, the
discovering Party shall promptly give notice in writing to both JPA Representative
and the other Party. Within 14 days after receipt of that notice by both the JPA
Representative and such other Party, the JPA Representative shall instruct
Design-Builder as to the course it must adopt and Design-Builder shall comply
with that instruction. Design-Builder shall not proceed with any Work affected by
a reported ambiguity, discrepancy or inconsistency in the Project Technical
Requirements until the issue is resolved in accordance with this Agreement.

1.4

Reference Documents
1.4.1

Subject to Section 1.4.2, Design-Builder acknowledges and agrees that:

(a)

JPA has provided the Reference Documents to Design-Builder for information
only;

(b)

JPA does not represent, warrant or guarantee the accuracy or completeness of
the Reference Documents or that such information is in conformity with the
requirements of this Agreement, Governmental Approvals or Applicable Laws;

(c)

JPA shall not be responsible or liable in any respect for a Claim by a DB-Related
Entity by reason of any use of the Reference Documents; and

(d)

Design-Builder shall conduct all studies, analyses and investigations it deems
advisable to verify or supplement the Reference Documents.

1.4.2
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2.

OVERVIEW; NATURE OF AGREEMENT
2.1

Overview
2.1.1

JPA engages Design-Builder to:

(a)

perform the Phase 1A Work;

(b)

subject to obtaining Phase 1B Approval, perform the Phase 1B Work; and

(c)

subject to obtaining Phase 2 Approval, perform the Phase 2 Work.

2.2

Nature of Agreement
2.2.1

3.

The Parties wish to fully embrace the principles of collaboration and progressive
design-build best practices in the Work’s performance and agree to employ the
following techniques to maximize this Agreement’s benefits:

(a)

proceed on the basis of trust and good faith and create a culture of open and
honest communication;

(b)

attempt to resolve disputes efficiently, in good faith and at the earliest possible
stage of dispute resolution;

(c)

establish a cooperative and collaborative environment where all parties (including
JPA, Design-Builder and Subcontractors) have the opportunity to contribute their
best efforts for the benefit of the East County AWP Project as a whole, rather than
to the benefit of individual parties;

(d)

integrate the design and construction team (including JPA, Design-Builder, Major
Subcontractors, key specialty contractors and trade partners) as early as possible
into the design process;

(e)

utilize lean construction methods efficiently and effectively; and

(f)

maximize the Scope of Work and Work delivered for the NTE (Phase 1A), NTE
(Phase 1B) and GMP (Phase 2) (as applicable).

TERM

Except as expressly provided in Section 31.6, this Agreement shall take effect on the Effective
Date and shall remain in effect until:
(a)

if Phase 1B Approval is not obtained, upon issue of JPA’s written notice to DesignBuilder stating that Phase 1B Approval has not occurred and in accordance with
Section 9.7.4; or

(b)

if Phase 2 Approval is not obtained, upon issue of JPA’s written notice to DesignBuilder stating that Phase 2 Approval has not occurred and in accordance with
Section 9.8.4; or

East County AWP
Package #4

Page 52 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(c)

if Phase 2 Approval is obtained, the end of the Warranty Period,

unless this Agreement is terminated earlier, in which case, this Agreement will expire on the date
of such earlier termination.
4.

REPRESENTATIONS AND WARRANTIES
4.1

Design-Builder’s Representations and Warranties
4.1.1
(a)

By executing this Agreement, Design-Builder represents and warrants to JPA as
follows:
all Work will be performed by or under the supervision of Persons who hold all
necessary and valid authority, licenses, registrations, certifications, professional
ability and skills to perform the Work in the State, by personnel who:
(i)

are careful, skilled, experienced and competent in their respective trades
or professions;

(ii)

are professionally qualified to perform the Work in accordance with this
Agreement; and

(iii)

shall assume professional responsibility for the accuracy
completeness of the Work in accordance with this Agreement;

and

(b)

the Work will comply with the requirements of this Agreement;

(c)

Design-Builder has, in accordance with Good Industry Practice, performed
Reasonable Investigation regarding the Phase 1A Work, reviewed and analyzed
all information provided in the Reference Documents regarding the Phase 1A
Work, evaluated the constraints affecting the Phase 1A Work, and has reasonable
grounds for believing and does believe that the Phase 1A Work can be completed
within such constraints for the NTE (Phase 1A) amount;

(d)

Design-Builder has evaluated the feasibility of performing and completing the
Phase 1A Work in accordance with the applicable Milestone Deadlines and for the
NTE (Phase 1A) amount, and has reasonable grounds for believing and does
believe, subject to the express terms of this Agreement, that such performance is
feasible and practicable;

(e)

Design-Builder will use all commercially reasonable efforts to ensure that it
achieves: (i) completion of the Phase 1A Work so as not to exceed the NTE (Phase
1A) amount; and (ii) each Phase 1A Milestone by the applicable Phase 1A
Milestone Deadline;

(f)

Design-Builder familiarized itself with the requirements of Applicable Laws and the
conditions of any Governmental Approvals required in connection with Phase 1A
and has no reason to believe that any Governmental Approvals required to be
obtained by Design-Builder will not be granted in due course and remain in effect
so as to enable the Work to proceed in accordance with this Agreement;
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(g)

Design-Builder will keep the JPA Representative fully and regularly informed as to
all matters affecting or relating to the Project Assets, including any matter which
may change or which has changed:
(i)

the nature, scope or timing of the Work; or

(ii)

the possible levels of expenditure by JPA under this Agreement;

(h)

neither Design-Builder nor the Key Personnel nor any principal of Design-Builder
or the Key Personnel is presently in arrears in payment of any taxes, permit fees
or other statutory, regulatory or judicially required payments to the State related to
the performance of any State contracts, or presently debarred, suspended,
proposed for debarment, declared ineligible, or voluntarily excluded from entering
into, or otherwise participating in, this Agreement by any federal agency or by any
department, agency or political subdivision of the State. For purposes of this
Section 4.1.1(h), the term “principal” means an officer, director, owner, partner,
Key Person, employee, or other person in each case with primary management or
supervisory responsibilities, or a person who has a critical influence on or
substantive control over the operations of Design-Builder or any Key Person;

(i)

Design-Builder is a corporation duly authorized and validity existing under the laws
of the State and authorized to do business in the State, and Design-Builder will
remain duly qualified and in good standing throughout the term of this Agreement
and for as long as any obligations remain outstanding under this Agreement;

(j)

each DB-Related Entity doing business in the State is duly qualified to do business
and is in good standing in the State and will remain duly qualified and in good
standing during the performance of its applicable portion of the Work and for as
long as any its obligations remain outstanding under this Agreement;

(k)

the execution and delivery of this Agreement and Design-Builder’s performance of
this Agreement have each been duly authorized by all necessary action of DesignBuilder’s governing body and each person executing this Agreement has been duly
authorized to execute and deliver this Agreement on behalf of Design-Builder;

(l)

no default under, violation of or conflict with Design-Builder’s governing
instruments or any agreement, judgment or decree to which Design-Builder is a
party or is bound will result from (i) Design-Builder’s execution and delivery of this
Agreement or (ii) Design-Builder’s performance of its obligations under this
Agreement;

(m)

this Agreement has been duly executed and delivered by Design-Builder and will
not result in a Design-Builder Default or violation under this Agreement or any
judgment, decree, indenture, loan, credit agreement or other material agreement
or instrument to which Design-Builder is a party or by which its properties and
assets may be bound or affected;

(n)

no Design-Builder Default has occurred or is continuing and no event has occurred
that, with the giving of notice or passage of time or both, would constitute a DesignBuilder Default;

East County AWP
Package #4

Page 54 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(o)

there is no action, suit, proceeding, litigation, or investigation pending or to DesignBuilder’s knowledge threatened against Design-Builder that individually or in the
aggregate either: (i) challenge Design-Builder’s authority to execute, deliver or
perform or the validity or enforceability of any of this Agreement or which
challenges the authority of the Design-Builder Representative executing this
Agreement; or (ii) could reasonably be expected to result in any material adverse
effect on the business, properties, or assets, or the condition, financial or
otherwise, of Design-Builder or in any impairment of its ability to perform the Work;

(p)

no organizational conflicts of interest exist with respect to Design-Builder and any
Subcontractor and there have been no organizational changes to Design-Builder
or any Subcontractor specified in Design-Builder’s Proposal, which have not been
approved in writing by JPA. For the purposes of this Section 4.1.1(p),
“organizational conflicts of interest” means any organizational conflicts of interest
as described in the JPA’s Conflict of Interest Policy or under Section 8.2
(Organizational Conflicts of Interest) of the RFP;

(q)

Design-Builder has not, directly or indirectly, entered into or offered to enter into
any combination, collusion or agreement to receive or pay, and Design-Builder has
not received or paid, any sum of money or other consideration for the execution of
this Agreement other than that which appears in this Agreement; and

(r)

Design-Builder owns or will own good and marketable title and sufficient rights to
all Intellectual Property, materials, equipment, tools and supplies to be furnished
under this Agreement, free and clear of all Liens, royalties, fees or other charges
of any kind or nature. Design-Builder warrants that all such Intellectual Property,
materials, equipment, tools and supplies will be delivered free of any claim by a
third party for infringement of any Intellectual Property or ownership right.

4.2

JPA Representations and Warranties
4.2.1

JPA represents and warrants to Design-Builder that:

(a)

JPA has the requisite power, authority and capacity to perform this Agreement,
and to do all acts and things, and execute, deliver and perform all other
agreements, instruments, undertakings and documents as are required by this
Agreement to be done, executed, delivered or performed by JPA;

(b)

this Agreement has been duly authorized, executed, and delivered by JPA and
constitutes a legal, valid, and binding obligation of JPA, enforceable against JPA
in accordance with its terms; and

(c)

there is no action, suit, proceeding or litigation pending and served on JPA which
challenges JPA’s authority to execute, deliver or perform, or the validity or
enforceability of, this Agreement to which JPA is a party, or which challenges the
authority of the JPA official executing this Agreement.
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5.

FUNDING PROGRAMS
5.1

Design-Builder acknowledges that (a) the Project may be paid for with funds received
through the WIFIA, SRF or other State or federal funding or grant programs (together
“Funding Programs”), (b) both JPA and the City of San Diego may receive funds
through Funding Programs and (c) applications to receive those funds have been
approved as of, or may be approved after, the Effective Date.

5.2

Design-Builder shall provide or cause to be provided such information, documentation
and administrative assistance as JPA may request (including on behalf of the City of
San Diego), and shall take such actions and execute such documents as are required
to be in Design-Builder’s name (including any amendments required to this
Agreement), to enable JPA and the City of San Diego to meet all requirements of the
Funding Programs.

5.3

Design-Builder shall comply with all terms provided in Exhibit 18 (Federal and State
Requirements).

6.

PERFORMANCE AND PAYMENT BONDS
6.1

Phase 1A Bonds
6.1.1

On or before the Effective Date, Design-Builder shall provide JPA:

(a)

a performance bond in the amount specified in the Project Specific Information
(Phase 1A) and in the form of Appendix 10A-1 (Form of Phase 1A Performance
Bond) (“Phase 1A Performance Bond”) to Exhibit 10A (Form of Performance
Bonds); and

(b)

a payment bond in the amount specified in the Project Specific Information (Phase
1A) and in the form of Appendix 10B-1 (Form of Phase 1A Payment Bond) (“Phase
1A Payment Bond”) to Exhibit 10B (Form of Payment Bonds),
(together “Phase 1A Bonds”).

6.1.2
(a)

JPA will release:
the Phase 1A Performance Bond as follows:
(i)

upon the issuance of JPA's written notice to Design-Builder under Section
9.7.4 stating that Phase 1B Approval has not occurred; or

(ii)

if JPA provides written notice to Design-Builder under Section 9.7.3(a)
stating that Phase 1B Approval has occurred upon either:
A.

East County AWP
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the time specified in Section 6.2.2(a), if the Phase 1B Performance
Bond is provided to JPA in the form provided in Appendix 10A-2
(Form of Phase 1B Performance Bond) to Exhibit 10A (Form of
Performance Bonds); or
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B.

the Date of Phase 1B Approval, if the Phase 1B Performance Bond
is provided to JPA in an alternate stand-alone form approved by
JPA, in its sole discretion,

provided in each case, Design-Builder is not in default under this Agreement, and
no event has occurred which, with the passage of time or the giving of notice,
would constitute a default under this Agreement; and
(b)

the Phase 1A Payment Bond as follows:
(i)

upon the issuance of JPA's written notice to Design-Builder under Section
9.7.4 stating that Phase 1B Approval has not occurred; or

(ii)

if JPA provides written notice to Design-Builder under Section 9.7.3(a)
stating that Phase 1B Approval has occurred upon either:
A.

the time specified in Section 6.2.2(b), if the Phase 1B Payment
Bond is provided to JPA in the form provided in Appendix 10B-2
(Form of Phase 1B Payment Bond) to Exhibit 10B (Form of
Payment Bonds); or

B.

the Date of Phase 1B Approval, if the Phase 1B Payment Bond is
provided to JPA in an alternate stand-alone form approved by the
JPA, in its sole discretion,

provided in each case, Design-Builder is not in default under this Agreement, and
no event has occurred which, with the passage of time or the giving of notice,
would constitute a default under this Agreement and either: (1) Design-Builder has
delivered to JPA (a) evidence, satisfactory to JPA, that all persons eligible to file a
Claim against the Phase 1A Payment Bond have been fully paid and (b)
unconditional releases of Liens and stop payment notices from all Subcontractors
who filed a preliminary notice of a claim against the Phase 1A Payment Bond; or
(2) the statutory period for Subcontractors to file a claim against the Phase 1A
Payment Bond has expired and no claims have been filed.
6.2

Phase 1B Bonds
6.2.1

As a condition precedent to Phase 1B Approval, Design-Builder shall provide
JPA:

(a)

a performance bond in the amount specified in the Project Specific Information
(Phase 1B) and in the form provided as Appendix 10A-2 (Form of Phase 1B
Performance Bond) to Exhibit 10A (Form of Performance Bonds) or in an
alternative stand-alone form approved by JPA, in its sole discretion (“Phase 1B
Performance Bond”); and

(b)

a payment bond in the amount specified in the Project Specific Information (Phase
1B) and in the form provided as Appendix 10B-2 (Form of Phase 1B Payment
Bond) to Exhibit 10B (Form of Payment Bonds) or in an alternative stand-alone
form approved by JPA, in its sole discretion (“Phase 1B Payment Bond”),
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(together “Phase 1B Bonds”).
6.2.2
(a)

JPA will release:
the Phase 1B Performance Bond as follows:
(i)

upon the issuance of JPA's written notice to Design-Builder under Section
9.8.4 stating that Phase 2 Approval has not occurred; or

(ii)

if JPA provides written notice to Design-Builder under Section 9.8.3(a)
stating that Phase 2 Approval has occurred upon either:
A.

the time specified in Section 6.3.2(a), if the Phase 2 Performance
Bond is provided to JPA in the form provided in Appendix 10A-3
(Form of Phase 2 Performance Bond) to Exhibit 10A (Form of
Performance Bonds); or

B.

the Date of Phase 2 Approval, if the Phase 2 Performance Bond is
provided to JPA in an alternate stand-alone form approved by JPA,
in its sole discretion,

provided in each case, Design-Builder is not in default under this Agreement and
no event has occurred which, with the passage of time or the giving of notice,
would constitute a default under this Agreement; and
(b)

the Phase 1B Payment Bond as follows:
(i)

upon the issuance of JPA's written notice to Design-Builder under Section
9.8.4 stating that Phase 2 Approval has not occurred; or

(ii)

if JPA provides written notice to Design-Builder under Section 9.8.3(a)
stating that Phase 2 Approval has occurred upon either:
A.

the time specified in Section 6.3.2(b), if the Phase 2 Payment Bond
is provided to JPA in the form provided in Appendix 10B-3 (Form of
Phase 2 Payment Bond) to Exhibit 10B (Form of Payment Bonds);
or

B.

the Date of Phase 2 Approval, if the Phase 2 Payment Bond is
provided to JPA in an alternate stand-alone form approved by the
JPA, in its sole discretion,

provided in each case, Design-Builder is not in default under this Agreement, and
no event has occurred which, with the passage of time or the giving of notice,
would constitute a default under this Agreement and either: (1) Design-Builder has
delivered to JPA (a) evidence, satisfactory to JPA, that all persons eligible to file a
Claim against the Phase 1A Payment Bond have been fully paid and (b)
unconditional releases of Liens and stop payment notices from all Subcontractors
who filed a preliminary notice of a claim against the Phase 1A Payment Bond; or
(2) the statutory period for Subcontractors to file a claim against the Phase 1A
Payment Bond has expired and no claims have been filed.
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6.3

Phase 2 Bonds
6.3.1

As a condition precedent to Phase 2 Approval, Design-Builder shall provide to
JPA:

(a)

a performance bond in the amount specified in the Project Specific Information
(Phase 2) and in the form of Appendix 10A-3 (Form of Phase 2 Performance Bond)
to Exhibit 10A (Form of Performance Bonds) or in an alternative stand-alone form
approved by JPA, in its sole discretion (“Phase 2 Performance Bond”); and

(b)

a payment bond in the amount specified in the Project Specific Information (Phase
2) and in the form of Appendix 10B-3 (Form of Phase 2 Payment Bond) to Exhibit
10B (Form of Payment Bonds) or in an alternative stand-alone form approved by
JPA, in its sole discretion (“Phase 2 Payment Bond”),

(together “Phase 2 Bonds”).
6.3.2

6.4

JPA will release:

(a)

the Phase 2 Performance Bond upon Completion of the Work, provided: (i) DesignBuilder is not in default under this Agreement and no event has occurred which,
with the passage of time or the giving of notice, would constitute a default under
this Agreement; and (ii) JPA has received the Warranty Bond in accordance with
Section 6.4; and

(b)

the Phase 2 Payment Bond upon Completion of the Work, provided Design-Builder
is not in default under this Agreement, and no event has occurred which, with the
passage of time or the giving of notice, would constitute a default under this
Agreement and either: (i) Design-Builder has delivered to JPA (A) evidence,
satisfactory to JPA, that all persons eligible to file a Claim against the Phase 2
Payment Bond have been fully paid, and (B) unconditional releases of Liens and
stop payment notices from all Subcontractors who filed a preliminary notice of a
claim against the Phase 2 Payment Bond; or (ii) the statutory period for
Subcontractors to file a claim against the Phase 2 Payment Bond has expired and
no claims have been filed.
Warranty Bond

6.4.1

As a condition precedent to Completion of the Work, Design-Builder shall provide
to JPA a warranty bond in the amount specified in the Project Specific Information
(Phase 2) and in the form of Appendix 10C-1 (Form of Warranty Bond)
(“Warranty Bond”) to Exhibit 10C (Form of Warranty Bond).

6.4.2

JPA will release the Warranty Bond upon the expiration of the Warranty Period,
provided: (a) Design-Builder is not in default under this Agreement and no event
has occurred which, with the passage of time or the giving of notice, would
constitute a default under this Agreement; (b) Design-Builder has delivered to
JPA (i) evidence, satisfactory to JPA that all Persons eligible to file a Claim
against the Warranty Bond have been fully paid, and (ii) unconditional releases
of Liens and stop payment notices from all Subcontractors who filed a preliminary
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notice of a claim against the Warranty Bond; and (c) the statutory period for
Subcontractors to file a claim against the Warranty Bond has expired and no
claims have been filed.
6.5

6.6

Eligible Surety; Replacement Bonds; Increase in Bonds
(a)

Each Bond required under this Agreement shall be issued by an Eligible Surety,
unless otherwise approved by JPA in its sole discretion.

(b)

If any Bond previously provided becomes ineffective, or if the Eligible Surety that
provided the Bond no longer meets the requirements of this Agreement, DesignBuilder shall provide a replacement Bond in the same form issued by an Eligible
Surety. Design-Builder shall provide immediate notice to JPA both: (i) before such
Bond is rendered ineffective or before such Bond’s surety is no longer an Eligible
Surety, if Design-Builder has Actual Knowledge that either of the foregoing may
occur; and (ii) immediately after such occurrence, but in no case later than two
days thereafter.

(c)

If the NTE (Phase 1A), NTE (Phase 1B) or GMP (Phase 2) (as applicable) is
increased in connection with a Change Order, JPA may require a corresponding
proportionate increase in the amount of any Bond, a new Bond, or alternative
security to cover such Change Order.
No Relief of Liability

Notwithstanding any other provision of this Agreement, performance by a Surety of any of the
Design-Builder’s obligations shall not relieve Design-Builder of any of its outstanding or
unperformed obligations under this Agreement.
7.

PERSONNEL
7.1

7.2

Designation of Representatives
7.1.1

JPA and Design-Builder shall each designate an individual or individuals who
shall be authorized to make decisions and bind the Parties on matters relating to
this Agreement.

7.1.2

The initial designations for the JPA Representative and Design-Builder
Representative are specified in the Project Specific Information (Phase 1A).

JPA Representative
7.2.1

The JPA Representative will give directions and carry out all other functions of
the JPA Representative under this Agreement.

7.2.2

Design-Builder shall comply with any direction by the JPA Representative given
or purported to be given under a provision of this Agreement.

7.2.3

Except where this Agreement provides otherwise, the JPA Representative may
give a direction orally but will as soon as practicable confirm that direction in
writing.
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7.2.4

7.3

JPA may, by notice to Design-Builder, at any time, replace the JPA
Representative or appoint persons to exercise any of the JPA Representative’s
functions under this Agreement. The initial designations for exercise of the JPA
Representative’s functions are specified in the Project Specific Information
(Phase 1A).

Design-Builder Representative
7.3.1

Design-Builder shall ensure the Design-Builder Representative is present at the
Site at all times reasonably necessary to ensure that Design-Builder is complying
with its obligations under this Agreement.

7.3.2

Design-Builder will be deemed to have received any direction given to the
Design-Builder Representative.

7.4

Key Personnel for the Work

Design-Builder shall:
(a)

employ and utilize the Key Personnel in the jobs and for the time periods specified
in the Scope of Work;

(b)

subject to Section 7.4(c), not replace any Key Person without the JPA
Representative’s prior written approval; and

(c)

if any Key Person resigns from Design-Builder’s employment, is unavailable due
to leave of absence, death, injury, illness, maternity leave, disability, promotion,
retirement, termination, replacement for-cause or is otherwise unavailable, replace
such person with a person of at least equivalent experience, ability and expertise,
who is approved, in writing, by the JPA Representative (in its sole discretion)
before such replacement.

7.5

Key Personnel Liquidated Damages
7.5.1

If any person filling a Key Person’s role is not available for, or actively involved
in, the performance of the Work as required in Section 7.4, as determined by JPA
in its good faith discretion, then:

(a)

Design-Builder acknowledges that JPA and the Project will suffer significant and
substantial damages and that it is impracticable and extremely difficult to ascertain
and determine the actual damages which would accrue to JPA in such event; and

(b)

JPA may, in its sole discretion, impose upon Design-Builder a liquidated amount
as follows, for each position held by such person, as deemed compensation to
JPA for such damages:

East County AWP
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POSITION

LIQUIDATED AMOUNT

Design-Build Manager

$150,000

Assistant Design-Build Manager

$150,000
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(c)

Design Manager

$150,000

Construction Manager

$100,000

Estimator

$100,000

CEQA/NEPA Environmental Support Lead

$100,000

Engineer-of-Record

$50,000

Superintendent

$50,000

Scheduler

$50,000

Engineer

$50,000

Design QA/QC Lead

$50,000

Preconstruction Manager

$50,000

For each position listed above, JPA may, in its sole discretion, impose upon
Design-Builder an additional liquidated amount equal to the corresponding amount
specified in Section 7.5.1(b) for each six-month period where that position is vacant
or not being fulfilled in accordance with this Agreement, as determined by JPA.
Additionally, JPA may impose upon Design-Builder a liquidated amount of $20,000
in the same manner for any other individual proposed to perform a key role under
the Proposal. Any liquidated amount imposed under this Section 7.5.1(c) will be
payable from Design-Builder to JPA for each six-month period where such
individual’s position is vacant or not being fulfilled in accordance with this
Agreement, as determined by JPA.

7.5.2

Design-Builder is not liable for liquidated damages under Section 7.5.1 if:

(a)

Design-Builder removes or replaces any individual filling a Key Person’s role at the
direction of JPA; or

(b)

the individual filling a Key Person’s role is unavailable due to leave of absence,
death, injury, illness, maternity leave, disability, retirement or no longer being
employed by the applicable DB-Related Entity; provided that moving to an Affiliate
or a Subcontractor is not considered grounds for avoiding liquidated damages,
provided that in either scenario above, Design-Builder promptly proposes to JPA
a satisfactory replacement for such individual for review and approval within 15
days of unavailability, and JPA (in its sole discretion) approves that replacement.

8.

MEETINGS; SUBMITTALS; PROJECT PLANS; RELIANCE ON REVIEW AND
INSPECTION
8.1

Meetings
8.1.1

East County AWP
Package #4

Design-Builder acknowledges that the Project’s delivery is part of the larger East
County AWP Project and will require coordination with Packages #1 and #3,
Other Contractors, the City of San Diego and Utility Owners to complete the
Project and integrate it with the other elements of the East County AWP Project.
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8.1.2

Design-Builder shall:

(a)

meet with the JPA Representative and any other Person specified by the JPA
Representative at the intervals specified in the Scope of Work;

(b)

at such meetings, discuss the following:
(i)

topics specified in the Scope of Work;

(ii)

topics covered or to be covered in any Monthly Project Status Report;

(iii)

issues relevant to the progress or performance of any portion of the Work
or development or submission of any Submittal; and

(iv)

any other matters that the JPA Representative may require.

8.1.3

8.2

Before each progress meeting, the Design-Builder Representative shall prepare
and issue an agenda for the meeting, and after each such meeting, the DesignBuilder Representative shall prepare and issue minutes of that meeting to JPA;
provided that JPA may (in its sole discretion) designate another Person to
prepare and issue agendas and/or minutes.

Submittals

Design-Builder shall prepare, submit, update and maintain all Submittals in accordance with the
requirements of this Agreement, including the Submittal Requirements.
8.3

Project Plans

Without limiting any of the Submittal Requirements, Design-Builder shall:
(a)

prepare, submit, update and maintain Project Plans in accordance this Agreement,
including the Scope of Work and the Submittal Requirements; and

(b)

perform the Work in accordance with the then current approved versions of the
Project Plans.

8.4

No Obligation to Review
8.4.1

Design-Builder acknowledges and agrees that JPA’s rights under this Agreement
to review, comment on, approve, disapprove, monitor, inspect, test, accept, or
carry out any other act of JPA in connection with any Submittal or the Project
Assets exist solely for the benefit and protection of JPA.

8.4.2

Except as expressly set out in this Agreement, JPA does not assume or owe any
duty of care to Design-Builder to:

(a)

review, comment on, approve, disapprove, monitor, inspect, test, accept or carry
out any other act or omission of JPA in connection with any Submittal or the Project
Assets; or
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(b)

inspect or review the Project Assets for Defects or any other nonconformance with
this Agreement.

8.4.3

8.5

Failure of JPA to review, comment on, approve, disapprove, monitor, inspect,
test, accept or carry out any other act or omission in connection with any
Submittal or the Project Assets shall not:

(a)

relieve Design-Builder from, or alter or affect, its liabilities, obligations or
responsibilities, whether under this Agreement or under Applicable Laws, including
its obligations to perform the Work in accordance with this Agreement, or any of
its warranty or indemnity obligations under this Agreement;

(b)

prejudice JPA’s rights against Design-Builder, whether under this Agreement or
under Applicable Laws;

(c)

be deemed or construed as any kind of representation or warranty, express or
implied by JPA, or be relied upon by Design-Builder in determining whether
Design-Builder has satisfied the requirements of this Agreement;

(d)

be asserted by Design-Builder against JPA as a defense, legal or equitable, to
Design-Builder’s obligation to satisfy the requirements of this Agreement; or

(e)

preclude or estop JPA from asserting or showing that the Work or materials do not
comply with this Agreement or recovering from Design-Builder and its Surety(ies)
such damages as JPA may sustain in connection with Design-Builder’s failure to
comply or to have complied with this Agreement.

8.4.4

Notwithstanding Sections 8.4.1 through 8.4.3, Design-Builder may rely on written
notices that JPA gives under this Agreement for purposes of confirming JPA’s
approval or consent to an event or matter, but without prejudice to any of JPA’s
other rights and remedies under this Agreement.

8.4.5

JPA shall reasonably endeavor to notify Design-Builder if JPA does not intend to
review, comment on, approve, disapprove, monitor, inspect, test, accept or carry
out any other JPA act in connection with a Submittal or the Project Assets.

Covering of Work
8.5.1

East County AWP
Package #4

Before covering any part of the Project Assets, Design-Builder shall provide
written notice to the JPA Representative. After receipt of such notice, the JPA
Representative shall have 10 days to notify Design-Builder that inspection and/or
testing of such part of the Project Assets is required before it is covered. If the
JPA Representative provides such notice, Design-Builder shall provide JPA and
any other Persons designated by JPA a full and adequate opportunity to inspect
and test such part of the Project Assets before it is covered. Notwithstanding the
foregoing, at all times during the term of this Agreement, Design-Builder shall
remove or uncover such portions of the finished or covered Project Assets as
directed by the JPA Representative for inspection and/or testing by JPA and any
other Persons designated by JPA.
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(a)

If, after such inspection and/or testing, the Project Assets exposed or examined
are found to not be in accordance with this Agreement:

(b)

(i)

Design-Builder shall rebuild, repair replace or otherwise restore the Project
Assets in accordance with this Agreement; and

(ii)

recovery of any delay occasioned by such examination shall be at DesignBuilder’s cost.

If, after such inspection and/or testing, the Project Assets exposed or examined
are found to be in accordance with this Agreement, Section 8.6.2 shall apply.

8.5.2

8.6

If Design-Builder fails to provide the notice and opportunity to inspect and test
required under Section 8.5.1, then JPA may order any Work done or materials
used to be uncovered, removed, repaired, restored or replaced by JPA at DesignBuilder’s cost and without an entitlement to a Claim, even if the Work proves to
be in compliance with this Agreement after uncovering.

Inspections and Tests by Design-Builder
8.6.1

Design-Builder shall carry out all inspections and tests of the Project Assets
required by this Agreement or as directed by the JPA Representative.

8.6.2

If the JPA Representative directs Design-Builder to carry out an inspection or test
of the Project Assets which:

(a)

either:

(b)

(i)

is not otherwise required by this Agreement; or

(ii)

does not relate to a Defect for which the JPA Representative gave an
instruction in accordance with Section 14.1.2, and

the results of the inspection or test show the Project Asset is in accordance with
this Agreement,

then the applicable NTE or GMP shall be increased pursuant to a Change Order in an
amount of the extra Cost of the Work reasonably incurred by Design-Builder that arose
directly from the JPA Representative’s inspection or test, as determined by the JPA
Representative in accordance with Section 22.3.1(a)(iii).
9.

PLANNING AND DESIGN
9.1

Scope of Work (Phase 1A) and Design-Builder’s Activities Proposal
9.1.1
(a)

Design-Builder:
warrants that the Design-Builder’s Activities Proposal complies with the Scope of
Work (Phase 1A) and all other requirements under this Agreement;
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(b)

warrants that its preparation of the Phase 1A Design Documentation in accordance
with the Scope of Work (Phase 1A) and the Design-Builder’s Activities Proposal
will ensure that the Phase 1A Design Documentation complies with the
requirements of this Agreement; and

(c)

acknowledges that the Scope of Work (Phase 1A) and the Design-Builder’s
Activities Proposal:

9.2

(i)

do not limit Design-Builder’s obligations under this Agreement or
otherwise under any Applicable Law or Governmental Approval; and

(ii)

may require updating and refining throughout the performance of the Work
to reflect any Change Order or to the extent that the Scope of Work (Phase
1A) or the Design-Builder’s Activities Proposal do not reflect all tasks and
other things to be done or provided to perform the Work in accordance with
this Agreement.

Commencement of Phase 1A Work
9.2.1

Design-Builder shall not commence any Phase 1A Work until JPA has issued
NTP Phase 1A.

9.2.2

Design-Builder acknowledges and agrees that:

(a)

JPA has no obligation to issue NTP Phase 1A; and

(b)

unless and until NTP Phase 1A is issued, JPA has no liability to Design-Builder
under this Agreement.

9.2.3

Subject to Section 9.2.2(a), JPA shall issue NTP Phase 1A upon satisfaction of
the applicable conditions in the Project Specific Information (Phase 1A).

9.2.4

Upon JPA’s issuance of NTP Phase 1A, Design-Builder shall:

(a)

commence to plan and perform the Phase 1A Work in consultation with JPA and
in accordance with this Agreement;

(b)

provide JPA with all assistance it may reasonably require in connection with the
Work before the Phase 1B Approval Deadline; and

(c)

take all practicable steps to achieve:
(i)

the Phase 1A Milestones by the relevant Phase 1A Milestone Deadlines;
and

(ii)

Phase 1B Approval before the Phase 1B Approval Deadline.
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9.3

Phase 1A and 1B General Obligations
9.3.1

During Phases 1A and 1B, Design-Builder shall engage and work in a
collaborative, efficient and coordinated manner with JPA and the Project
stakeholders to:

(a)

develop the Project’s design, carry out design review activities and prepare all
relevant Phase 1 Design Documentation and other Submittals in accordance with
this Agreement and as otherwise specified by JPA in writing;

(b)

prepare and submit to JPA all applicable documentation required to demonstrate
achievement of each Milestone no later than the applicable Milestone Deadline
and otherwise in accordance with the Scope of Work;

(c)

update JPA estimates and forecasts regarding the Project, provide data to JPA to
reflect real time information and provide all pricing, estimates and other data on an
Open Book Basis;

(d)

implement a controls system approved by JPA and capable of being broken down
and reported in several different work breakdown structures, including organizing
the financial data by cost element codes, subcontracts, vendors, construction
packages, etc.;

(e)

coordinate the development of the NTE (Phase 1B) with the development of the
Phase 1A Design Documentation and Scope of Work (Phase 1B);

(f)

if Phase 1B Approval is achieved in accordance with Section 9.7.3, coordinate the
development of the GMP (Phase 2) with the development of the Phase 1B Design
Documentation and Scope of Work (Phase 2);

(g)

obtain required inputs regarding the Project’s design and functionality, as well as
other major Project elements and to develop the Scope of Work; and

(h)

undertake such risk reduction studies and actions as are required by the Scope of
Work or as are necessary, in accordance with Good Industry Practice, for the
comprehensive, safe and accurate planning, scoping, design, costing and
programming of the Work during Phases 1A and 1B (as applicable).

9.4

Requirements for Phase 1A and 1B Milestone Submittals
9.4.1

Each Submittal tied to a Milestone during Phase 1A or 1B shall take into account:

(a)

JPA’s proposed budget for the Project;

(b)

the Project Goals;

(c)

JPA’s desire to reduce the cost and time to achieve Completion, while obtaining a
high-quality project that meets the Lifecycle Objectives and Quality Objectives;

(d)

all opportunities for cost savings in accordance with Good Industry Practice without
derogating from the achievement of the other requirements of this Agreement; and

East County AWP
Package #4

Page 67 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(e)
9.5

any other relevant considerations, which the JPA Representative may from time to
time specify to Design-Builder in writing.
Project Schedule

9.5.1

Design-Builder shall undertake and complete the Work in accordance with the
Project Schedule.

9.5.2

Design-Builder shall:

(a)

submit, update and maintain each Project Schedule in accordance with Section
19.12(e), the Scope of Work and the Submittal Requirements;

(b)

include all applicable Milestones and Milestone Deadlines in each Project
Schedule, and include any other major Project milestones JPA may require from
time-to-time;

(c)

include sufficient time to obtain each Governmental Approval (including sufficient
time to account for application, revision, resubmission, public review, and final
approval) before Design-Builder is required to commence the applicable Work;

(d)

obtain JPA’s prior written approval for each Project Schedule, and once so
approved, only revise the Project Schedule with the prior written approval of JPA;
and

(e)

update the Project Schedule as required in Section 9.5.2(a) and at least within 14
days of any of the following:
(i)

changes to the Project Schedule; or

(ii)

delays (including Relief Events and Change Orders) which may have
occurred,

and submit that schedule to the JPA Representative for review and approval in
accordance with the Submittal Requirements.
9.5.3

Design-Builder’s failure to incorporate all elements of the Work required for the
performance of this Agreement or any other inaccuracy in the Project Schedule
shall not excuse Design-Builder from performing all Work (and all portions of the
Work) within the applicable times specified under this Agreement.

9.5.4

JPA may rely on the Project Schedule in planning and conducting ongoing
operations and other work at the Site or with respect to the East County AWP
Project.

9.5.5

If Design-Builder fails to timely provide JPA with any updated or accurate Project
Schedule when due, JPA may withhold any progress payment otherwise due to
Design-Builder until JPA receives that updated and accurate Project Schedule.
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9.5.6

JPA has no obligation to accept any Project Schedule that provides Milestone
Deadlines that differ from the Proposal Schedule or any previously approved
Project Schedule (as applicable).

9.5.7

JPA’s acceptance of a Project Schedule shall not:

(a)

imply JPA’s acceptance of any particular construction methods, or relieve DesignBuilder from its responsibility to provide sufficient materials, equipment and labor
to guarantee completion of the Project (or any portion thereof) in accordance with
this Agreement;

(b)

attest to the validity of assumptions, activities, relationships, sequences, resource
allocations or any other aspect of the applicable Project Schedule;

(c)

imply that Design-Builder is entitled to any Change Order extending a Milestone
Deadline or adjusting any NTE or GMP (as applicable) or portion thereof; or

(d)

modify this Agreement.

9.5.8

9.6

Design-Builder’s failure to include any element of Work required by this
Agreement in the applicable Project Schedule shall not relieve Design-Builder’s
responsibility to perform that element of Work.

Recovery Schedule
9.6.1

Without limiting Design-Builder’s obligations to update the Project Schedule in
accordance with the Scope of Work, if at any time, the Work is delayed for a
period that exceeds either:

(a)

10 days in the aggregate; or

(b)

a number of days in the aggregate that is equal to or greater than 5% of the days
remaining until a Milestone Deadline,

then, within five days after Design-Builder first becomes aware of such delay or otherwise
at JPA’s request, Design-Builder shall prepare and submit a Recovery Schedule to JPA
for approval.
9.6.2

Within five days after JPA’s receipt of a Recovery Schedule, JPA shall notify
Design-Builder whether the Recovery Schedule is approved or rejected. Within
five days after JPA’s rejection of a Recovery Schedule, Design-Builder shall
resubmit a revised Recovery Schedule incorporating JPA’s comments.

9.6.3

Within five days after JPA’s approval of a Recovery Schedule, Design-Builder
shall incorporate and fully include that Recovery Schedule into the Project
Schedule, and perform the Work to achieve the Recovery Schedule.

9.6.4

If:

(a)

Design-Builder fails to provide JPA with an acceptable Recovery Schedule; and
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(b)

the delay does not relate to a Relief Event,
then, within 30 calendar days after Design-Builder’s receipt of written notice of its
failure to obtain JPA’s approval of a Recovery Schedule, JPA may withhold up to
10% from each progress payment owing to Design-Builder thereafter until DesignBuilder obtains JPA’s approval of a Recovery Schedule.

9.7

Phase 1B Amendment and Approval
9.7.1

By no later than the Phase 1B Approval Deadline:

(a)

the Parties shall negotiate in good faith to seek to reach an agreement on all details
to be included in the Phase 1B Amendment; and

(b)

Design-Builder shall prepare a proposed Phase 1B Amendment setting out the
details agreed in Section 9.7.1(a) and submit the proposed Phase 1B Amendment
to JPA for review and approval in accordance with the Submittal Requirements.

9.7.2

Subject to Section 9.11, upon review of the Phase 1B Amendment and other
Submittals, the JPA Representative shall have sole discretion to determine if
Phase 1B Approval has been achieved.

9.7.3

If JPA Representative determines that Phase 1B Approval is achieved, then:

(a)

JPA will issue a written notice to Design-Builder stating the date upon which Phase
1B Approval was achieved (“Date of Phase 1B Approval”);

(b)

JPA shall seek the JPA Board’s approval of the Phase 1B Amendment; and

(c)

subject to obtaining the JPA Board’s approval, the Parties shall execute the Phase
1B Amendment and from that point in time references to “Agreement” will be
references to that amended contract, under which Design-Builder will complete the
Phase 1B Work.

9.7.4

9.8

If JPA determines that Phase 1B Approval is not achieved, then JPA will issue a
written notice to Design-Builder stating that Phase 1B Approval has not occurred
and Section 9.10 shall apply.

Phase 2 Amendment and Approval
9.8.1

By no later than the Phase 2 Approval Deadline:

(a)

the Parties shall negotiate in good faith to seek to reach an agreement on all details
to be included in the Phase 2 Amendment; and

(b)

Design-Builder shall prepare a proposed Phase 2 Amendment setting out the
details agreed in Section 9.8.1(a) and submit the proposed Phase 2 Amendment
to JPA for review and approval in accordance with the Submittal Requirements.
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9.8.2

Subject to Section 9.11, upon review of the Phase 2 Amendment and other
Submittals, the JPA Representative shall have sole discretion to determine if
Phase 2 Approval has been achieved.

9.8.3

If JPA Representative determines that Phase 2 Approval is achieved, then:

(a)

JPA will issue a written notice to Design-Builder stating the date upon which Phase
2 Approval was achieved (“Date of Phase 2 Approval”);

(b)

JPA shall seek the JPA Board’s approval of the Phase 2 Amendment; and

(c)

subject to obtaining the JPA Board’s approval, the Parties shall execute the Phase
2 Amendment and from that point in time references to “Agreement” will be
references to that amended contract, under which Design-Builder will complete the
Phase 2 Work.

9.8.4

9.9

If JPA determines that Phase 2 Approval is not achieved, then JPA will issue a
written notice to Design-Builder stating that Phase 2 Approval has not occurred
and Section 9.10 shall apply.

Design-Builder Acknowledgements and Warranties Regarding Phase 1B
Approval and Phase 2 Approval
9.9.1
(a)

Design-Builder acknowledges and agrees that:
unless directed otherwise by Change Order, Design-Builder may not:
(i)

proceed with the Phase 1B Work, unless Phase 1B Approval has occurred;
or

(ii)

proceed with the Phase 2 Work, unless Phase 2 Approval has occurred;

(b)

the division of Work into Phase 1A, Phase 1B and Phase 2 is solely for the benefit
of JPA, to enable use of a delivery methodology allowing this Agreement’s award
before completion of the Environmental Review Process and determination of a
NTE for Phase 1B and a GMP Phase 2;

(c)

neither JPA nor the JPA Representative is required to exercise its discretion to
determine either Phase 1B Approval or Phase 2 Approval for the Design-Builder’s
benefit;

(d)

no provision of this Section 9 conferring sole discretion upon JPA or the JPA
Representative gives Design-Builder any rights (including any right to make a
Claim arising out of the exercise or failure to exercise that sole discretion); and

(e)

the exercise or failure to exercise that sole discretion is not capable of being the
subject of a Dispute and is not otherwise subject to review or challenge.

9.9.2
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(a)

Design-Builder acknowledges its participation in the development of the applicable
Scope of Work; and

(b)

Design-Builder represents and warrants to JPA, as follows:

9.10

(i)

the representations and warranties in Section 4.1.1 continue to apply;

(ii)

in the case of Design-Builder’s execution of the Phase 2 Amendment, all
representations and warranties made in connection with the Phase 1B
Amendment continue to apply;

(iii)

the Scope of Work for the applicable Phase adequately defines the Work
for that Phase and complies with all other requirements under this
Agreement and the Design-Log, except to the extent that JPA has
consented to modify any such requirement through a Change Order;

(iv)

Design-Builder, in accordance with Good Industry Practice and the
applicable Scope of Work: (A) has reviewed and analyzed all information
provided in the Reference Documents regarding the Work for that Phase;
(B) has evaluated the constraints affecting such Work; and (C) has
reasonable grounds for believing and does believe such Work’s
performance in accordance with this Agreement (including the applicable
Scope of Work) will not exceed the NTE or GMP applicable to that Phase
and can be completed within the Project Schedule;

(v)

Design-Builder has familiarized itself with the requirements of Applicable
Laws and the conditions of any Governmental Approvals required in
connection with the applicable Phase and has no reason to believe that
any Governmental Approval required to be obtained by Design-Builder will
not be granted in due course and remain in effect so as to enable the Work
to proceed in accordance with this Agreement and the Project Schedule;

(vi)

Design-Builder will use all commercially reasonable efforts to ensure it
achieves: (A) Completion of the Work for the applicable Phase so as not to
exceed its NTE or GMP; and (B) each Milestone by the applicable
Milestone Deadline; and

(vii)

except as provided in this Agreement, if the Work for the applicable Phase
cannot be completed for its agreed NTE or GMP, any additional costs shall
be Design-Builder’s responsibility and Design-Builder assumes liability for
such costs without reimbursement by JPA.

Failure to Achieve Phase 1A Milestone, Phase 1B Approval or Phase 2 Approval

9.10.1

If, due to no breach of Design-Builder’s obligations under this Agreement:

(a)

any Phase 1A Milestone is not achieved within 20 calendar days after the
applicable Phase 1A Milestone Deadline;

(b)

Phase 1B Approval is not achieved within 20 calendar days after the Phase 1B
Approval Deadline; or
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(c)

Phase 2 Approval is not achieved within 20 calendar days after the Phase 2
Approval Deadline,

then, subject to Section 9.10.2 and upon JPA’s notice to that effect, JPA may terminate
this Agreement for convenience under Section 27 and the terms applicable to a
termination for convenience shall apply, including as provided in Section 28; provided that:
(y) in the event of a termination for convenience before Phase 1B Approval, JPA’s
maximum liability to Design-Builder shall be the NTE (Phase 1A); and (z) in the event of
a termination for convenience before Phase 2 Approval, JPA’s maximum liability to
Design-Builder shall be the NTE (Phase 1B).
9.10.2

If, due to a breach of Design-Builder’s obligations under this Agreement,

(a)

any Phase 1A Milestone is not achieved by the applicable Phase 1A Milestone
Deadline;

(b)

Phase 1B Approval is not achieved by the Phase 1B Approval Deadline; or

(c)

Phase 2 Approval is not achieved by the Phase 2 Approval Deadline,

then JPA may terminate this Agreement under Section 26.4 and the terms applicable to a
Default Termination Event shall apply, including as provided in Section 28.
9.11

Stages

After CEQA Approval is obtained, JPA may, in its sole discretion, waive the requirement that
Design-Builder obtain Phase 1B Approval or Phase 2 Approval before performing certain parts of
the Phase 1B Work or Phase 2 Work (as applicable) and provide written notice to Design-Builder
of that Stage, in which case:
(a)

each such part of the Work will be a Stage as specified in the notice;

(b)

the relevant provisions of this Agreement will apply to each Stage as if it were the
only work included in the Work;

(c)

the Milestone Deadline(s), conditions to Completion, Completion Deadline,
liquidated damages under Section 18.9.1(c), Target Cost of the Work, Fixed
General Conditions Cost, Design-Builder’s Fee, Design-Builder’s Contingency,
insurance requirements under Exhibit 17 (Insurance Requirements), and
premiums for Bonds and insurance will be:
(i)

as agreed by the Parties; or

(ii)

to the extent not agreed by the date stated in the notice, as determined by
the JPA Representative,
and, in each case, recorded by JPA in the Project Specific Information; and

(d)

such other conditions specified by JPA in its notice will apply.
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9.12

Commencement of Phase 1B Work

9.12.1

Design-Builder shall not commence any Phase 1B Work until after JPA has
issued NTP Phase 1B. Design-Builder acknowledges and agrees that:

(a)

JPA has no obligation to issue NTP Phase 1B; and

(b)

unless and until NTP Phase 1B is issued, JPA has no liability to Design-Builder for
the Phase 1B Work under this Agreement.

9.12.2

Subject to Section 9.12.1(a), JPA shall issue NTP Phase 1B upon satisfaction of
the applicable conditions in the Project Specific Information (Phase 1B).

9.12.3

Upon JPA’s issuance of NTP Phase 1B, Design-Builder shall:

(a)

commence to plan and perform the Phase 1B Work in consultation with JPA and
in accordance with this Agreement;

(b)

provide JPA with all assistance it may reasonably require in connection with the
Work, before the Phase 1B Approval Deadline; and

(c)

take all practicable steps to achieve:

9.13

(i)

the Phase 1B Milestones by the relevant Phase 1B Milestone Deadlines;
and

(ii)

Phase 2 Approval before the Phase 2 Approval Deadline.

Commencement of Phase 2 Work

9.13.1

Design-Builder shall not commence any Phase 2 Work until after JPA has issued
NTP Phase 2.

9.13.2

Design-Builder acknowledges and agrees that:

(a)

JPA has no obligation to issue NTP Phase 2; and

(b)

unless and until NTP Phase 2 is issued, JPA has no liability to Design-Builder for
the Phase 2 Work under this Agreement.

9.13.3

Subject to Section 9.13.2(a), JPA shall issue NTP Phase 2 upon satisfaction of
the applicable conditions in the Project Specific Information (Phase 2).

9.13.4

Upon JPA’s issuance of NTP Phase 2, Design-Builder shall:

(a)

commence to plan and perform the Phase 2 Work in consultation with JPA and in
accordance with this Agreement;

(b)

provide JPA with all assistance it may reasonably require in connection with the
Project Assets, before Final Acceptance; and
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(c)
9.14

take all practicable steps to achieve the Phase 2 Milestones by the relevant Phase
2 Milestone Deadlines.
Phase 2 Design Documentation

9.14.1

After JPA issues NTP Phase 2, if any, Design-Builder shall:

(a)

complete the Design Work and design review activities in accordance with the
Scope of Work (Phase 2), the Phase 1 Design Documentation (as may have been
modified in accordance with this Agreement) and the other requirements of this
Agreement;

(b)

prepare all relevant Phase 2 Design Documentation and Submittals;

(c)

coordinate the work of its design Subcontractors, including by providing and
directing all necessary personnel to administer, supervise, inspect, coordinate and
control these Subcontractors in a manner and at a rate of progress so that DesignBuilder satisfies its obligations under Section 9.14.1(d); and

(d)

submit the Phase 2 Design Documentation it prepares to the JPA Representative
for review and approval in accordance with the Phase 2 Project Schedule and the
Submittal Requirements.

9.14.2

9.15

Design-Builder shall not commence construction of any part of the Work
contemplated under the Phase 2 Design Documentation, unless the JPA
Representative has had the number of days specified in the Submittal
Requirements to review the Phase 2 Design Documentation and has not rejected
that documentation.

Availability

Design-Builder shall keep available on the Site, and any area off-Site where the Work is being
carried out, for the use of the JPA Representative, JPA or anyone else acting on behalf of JPA
one complete set of each Scope of Work, all Phase 1 Design Documentation, all Phase 2 Design
Documentation and all other Books and Records directed in writing by the JPA Representative.
9.16

Cost Control

Design-Builder shall:
(a)

complete each Phase so that the amounts payable to Design Builder under Section
19 do not exceed the applicable NTE or GMP.

(b)

if Phase 2 Approval is obtained, achieve Completion of the Work and Final
Acceptance, so that the amounts payable to Design-Builder under Section 19 do
not exceed the sum of the NTE (Phase 1A), NTE (Phase 1B) and GMP (Phase 2);

(c)

without limiting Section 9.16(a), review the Target Cost Proposal, Phase 1B NTE
Proposal, Phase 2 GMP Proposal and any other cost model submissions (each a
“Cost Submission”) with the JPA Representative as the preparation of the Phase
2 Design Documentation and Scope of Work (Phase 2) proceeds, to:
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(d)

10.

(i)

ensure that the performance of the Phase 1B Work or Phase 2 Work (as
applicable) is in accordance with the applicable Cost Submission; and

(ii)

advise the JPA Representative how the design should or can be modified
to ensure the cost of performing the Phase 1B Work or Phase 2 Work (as
applicable) is in accordance with the applicable Cost Submission; and

institute a system of cost control and, together with the JPA Representative, review
and, where approved by the JPA Representative, amend the applicable Cost
Submission to take account of any item affecting or likely to affect any component
of the Cost Submission, and advise the JPA Representative as to the alternative
steps available where:
(i)

the proposals for any subcontracted part of the Work exceed the amount
included for that work in the applicable Cost Submission; or

(ii)

the Cost of the Work exceeds (or appear likely to exceed) the amount
allowed for that Work in the applicable GMP proposal.

GOVERNMENTAL APPROVALS
10.1

JPA-Provided Approvals

10.1.1

If there is an Approved Project, JPA will obtain:

(a)

the CEQA Approval before issuing NTP Phase 1B (if applicable); and

(b)

the NEPA Approval before issuing NTP Phase 2 (if applicable).

10.1.2

If Phase 1B Approval is obtained, JPA will obtain the City of San Diego Site
Development Permit (if applicable) before issuing NTP Phase 2 (if applicable).

10.1.3

If Phase 2 Approval is obtained, JPA will obtain:

(a)

the Caltrans Parent Permits on or before the date Construction Work is scheduled
to commence, as provided in the approved Project Schedule; and

(b)

the NPDES Operations Approval on or before the Commercial Operations
Deadline.

10.1.4
10.2

Any JPA-Provided Approvals, as obtained or procured, will be included in the
Reference Documents, but shall not form part of this Agreement.

Governmental Approvals

10.2.1
(a)

Design-Builder shall:
timely apply for, obtain and maintain all Governmental Approvals, other than the
JPA-Provided Approvals;
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(b)

remain informed of all terms and conditions of, and comply with, all Governmental
Approvals in performing the Work;

(c)

not access or perform Work in any area requiring a Caltrans Encroachment Rider,
until after obtaining the necessary Caltrans Encroachment Rider;

(d)

provide or cause to be provided such information, documentation, and
administrative assistance as JPA may request, and shall take such actions and
execute such applications as are required to be in Design-Builder’s name, to
enable JPA to obtain, maintain or renew the JPA-Provided Approvals;

(e)

except as otherwise provided in Section 11, undertake all efforts to obtain any
Governmental Approvals, including Major Approvals, that must be formally issued
in JPA’s name (other than the JPA-Provided Approvals), including execution and
delivery of appropriate applications and other documentation in a form approved
by JPA; and

(f)

promptly give the JPA Representative copies of all documents (including all
Governmental Approvals and other notices) that any Governmental Entity having
jurisdiction over the Project Assets issues to Design-Builder.

10.2.2

JPA shall, to the extent JPA is reasonably able, cooperate with Design-Builder
and provide or cause to be provided such limited information, documentation,
and administrative assistance as Design-Builder may reasonably request to
obtain Governmental Approvals in connection with the Work.

10.2.3

Neither JPA nor any JPA member is obligated to: (a) exercise its legal rights in
order to avoid or eliminate the requirement to obtain any Governmental
Approvals; or (b) grant Governmental Approvals for which it is the authorizing
entity. JPA and/or the JPA member will apply its usual procedures and criteria in
considering applications from Design-Builder for such Governmental Approvals.
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10.3

11.

New Approvals

10.3.1

JPA shall obtain any New Approval or any Environmental Document required for
any JPA-Provided Approval necessitated by a Relief Event, notwithstanding
anything to the contrary in Section 10.3.2.

10.3.2

If Design-Builder desires to adopt any design or construction approach that would
require a New Approval, Design-Builder may submit a request that JPA obtain
the New Approval in accordance with Section 22.6, and JPA will consider that
request in accordance with Section 22.7. Design-Builder agrees that JPA may
condition its approval of that request on: (a) Design-Builder bearing the risk that
any associated environmental reevaluation is not (or is not timely) completed and
any associated Environmental Document or New Approval is not (or is not timely)
granted, issued, approved or obtained; and (b) Design-Builder forfeiting any
increase in the applicable NTE or GMP or any extension of a Milestone Deadline
resulting from a delay associated with the New Approval.

10.3.3

If JPA approves Design-Builder’s request under Section 10.3.2:

(a)

before Phase 1B Approval, this Agreement shall be amended to reflect such
change as part of the Phase 1B Amendment;

(b)

after Phase 1B Approval but before Phase 2 Approval, this Agreement shall be
amended to reflect such change as part of the Phase 2 Amendment; or

(c)

after Phase 2 Approval, JPA shall issue a Change Order.

CEQA AND NEPA: ENVIRONMENTAL REVIEW PROCESS AND ENVIRONMENTAL
COMPLIANCE
11.1

Respective Roles of Parties

11.1.1

JPA will coordinate with each applicable Governmental Entity on the
Environmental Review Process required for CEQA Approval and NEPA
Approval, which includes preparing the applicable Environmental Documents
and obtaining CEQA Approval and NEPA Approval, as applicable.

11.1.2

As further described in the Scope of Work (Phase 1A), Design-Builder shall
provide services with respect to the Project for JPA’s independent evaluation and
consideration in connection with the Environmental Review Process required for
CEQA Approval or NEPA Approval, as applicable; provided such Design-Builder
services shall exclude analysis of the Project’s effects, alternatives, or mitigation
measures.

11.1.3

Design-Builder shall not prepare the CEQA or NEPA analysis of environmental
impacts of the Project or any alternatives for purposes of the Environmental
Review Process required for CEQA Approval or NEPA Approval, as applicable.

11.2

Rights and Responsibilities

11.2.1
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(a)

JPA’s independent evaluation and sole discretion when conducting the
Environmental Review Process required for CEQA Approval and NEPA Approval
(as applicable) and preparing the applicable Environmental Documents; or

(b)

JPA’s sole discretion to withhold Phase 1B Approval under Section 9.7.

11.2.2

12.

Design-Builder acknowledges and agrees that JPA retains:

(a)

sole discretion, exclusive control and decision-making authority over the
description of the Project and any identification or evaluation of alternatives or
mitigation measures for the purposes of CEQA and NEPA; and

(b)

sole discretion over whether to accept any of the Project Assets and Submittals for
purposes of the Environmental Review Process.

11.2.3

Nothing contained in this Agreement commits, or shall be construed to commit,
JPA to any Proposed Project or any Project alternative, modification, or mitigation
regarding the Project (including a no-build alternative) before the JPA approves
the Project, alternative, modification or mitigation.

11.2.4

Design-Builder shall have no right or obligation to perform, and shall not perform,
any services that would violate conflict of interest rules under CEQA and NEPA
regarding the preparation, review, revision and decisions on scope and content
of applicable Environmental Documents. All references in this Agreement to
Design-Builder’s involvement with the Environmental Review Process or
development of Environmental Documents shall be subject to the limitation in the
preceding sentence.

ACCESS; DIFFERING SITE CONDITIONS; HAZARDOUS MATERIALS
12.1

Access to Site

12.1.1

JPA shall furnish the Site for specified purposes by the following dates:

(a)

portions of the Site required for the Phase 1A Work on and after NTP Phase 1A;

(b)

portions of the Site required for the Phase 1B Work on and after the date specified
in the Project Specific Information (Phase 1B); and

(c)

portions of the Site required for the Phase 2 Work on and after the date specified
in the Project Specific Information (Phase 2),

provided JPA may, in its sole discretion, make a portion of the Site available at any time
before the applicable date above, subject to any terms and conditions specified by JPA.
12.1.2
(a)

Design-Builder shall:
obtain and maintain any permits and rights of entry required to perform the Phase
2 Work, including as needed for any Temporary Construction Easements;
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(b)

pay all permit fees and comply with all requirements of Governmental Approvals
and Applicable Laws in connection with its operations on the Site, including
obtaining necessary approvals of plans and specifications;

(c)

obtain access to any areas outside of the Site to which access is required to
perform any portion of the Work; and

(d)

cooperate with JPA and take all other steps possible to mitigate the impact of any
delay associated with JPA’s inability to furnish the Site by the applicable dates
specified in Section 12.1.1.

12.1.3

JPA has no obligations or responsibilities with respect to the acquisition,
maintenance or disposition of the property rights and interests described in
Section 12.1.2, and Design-Builder shall cause the documentation of any such
property right or interest to contain the grantor’s express acknowledgment that
JPA has no liability with respect to that acquisition, maintenance or disposition.

12.1.4

JPA is not required to provide Design-Builder exclusive access to the Site, the
Package #1 Site, the Package #2 Site, the Package #3 Site or any other property,
except as otherwise provided by JPA in the form of an advance written approval,
which approval may be withheld in JPA’s reasonable discretion.

12.2

Design-Builder’s Obligation to Provide Access to JPA

In carrying out the Work, Design-Builder shall:
(a)

at all reasonable times, give JPA, the JPA Representative, Other Contractors, the
City of San Diego, Utility Owners and any person authorized by JPA or the JPA
Representative access to the Project Assets or any off-Site area where the Work
is being performed;

(b)

provide JPA and the JPA Representative with every reasonable facility necessary
for the supervision, examination, inspection and testing of the Project Assets; and

(c)

answer all questions of, cooperate with and do everything reasonably necessary
to assist the JPA Representative or anyone else acting on behalf of JPA in
performing the obligations under this Agreement or otherwise carrying out the East
County AWP Project.

12.3

Process to Follow upon Discovery of Certain Site Conditions

12.3.1
(a)

Notification to JPA
If Design-Builder discovers or becomes aware of any of the following on the Site,
(1) any Hazardous Materials required to be removed or treated in accordance with
this Agreement or Applicable Laws, (2) any Differing Site Conditions, or (3) any
other protected resources that may affect the Work, then Design-Builder shall
immediately:
(i)

East County AWP
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(ii)

(b)

Design-Builder’s notice under Section 12.3.1(a)(i) shall:

(c)

(i)

specify the nature of the discovery; and

(ii)

advise JPA of any obligation to notify Governmental Entities under
Applicable Laws or Governmental Approvals.

Except where Design-Builder is required to take immediate action under this
Agreement or Applicable Laws, JPA shall have three days after receiving written
notice under Section 12.3.1(a)(i) to inspect the area and consult with DesignBuilder about the recommended approach before any other action is taken that
would inhibit JPA’s ability to ascertain the nature and extent of the discovery.

12.3.2
(a)

JPA Response
Upon receipt of written notice under Section 12.3.1(a)(i), JPA will:

(b)

12.4

except where Design-Builder is required to take immediate action under
this Agreement or Applicable Laws, stop Work and secure the area unless
the materials are Known or Suspected Hazardous Materials in which case
Section 12.5.1 will apply.

(i)

view the location and conduct such further investigation as JPA deems
appropriate; and

(ii)

use reasonable efforts to provide, within three days after receiving written
notice under Section 12.3.1(a)(i), written notice to Design-Builder as to
whether Work should be resumed, whether further investigation is required
and whether additional action is required to be undertaken by DesignBuilder. If Hazardous Materials are involved, JPA’s notice shall describe
the Hazardous Materials Management, if any, that Design-Builder is to
undertake with respect to such Hazardous Materials.

If any Governmental Approval specifies a procedure to be followed that differs from
the procedure in this Agreement, Design-Builder shall follow the procedure in the
Governmental Approval.
Differing Site Conditions

12.4.1

Design-Builder shall be entitled to relief for a Relief Event involving Differing Site
Conditions subject to the limitations in Sections 20 through 22.

12.4.2

Design-Builder acknowledges and agrees that, as a result of its agreement to
undertake the risk of and responsibility for differences in site conditions from
those which may have been anticipated by Design-Builder, except to the extent
that a Change Order and/or relief for a Relief Event is allowed under this
Agreement, information regarding site conditions included in the Reference
Documents (including any information, reports, or studies about site conditions,
geotechnical conditions, utilities, structure or any interpretations, extrapolations,
analyses and recommendations contained in the Reference Documents) shall
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not be considered “indicated” therein as such term is used in California Public
Contract Code section 7104.
12.4.3

Subject to Section 12.4.4, to the maximum extent permitted by Applicable Laws:

(a)

Design-Builder knowingly, unconditionally, irrevocably and specifically waives
each and every right and benefit of California Public Contract Code section 7104.
Design-Builder acknowledges and agrees that this waiver and the risk allocations
in this Agreement are material consideration for JPA to award this Agreement to
Design-Builder and to enter into this Agreement;

(b)

the Parties specifically intend to delegate to Design-Builder the obligation to
perform all responsibilities with respect to identification of utilities, and to allocate
to Design-Builder all risk of increased costs and time of the Work resulting from
having to (i) repair, remove, or relocate, or (ii) perform any protective activity (not
involving removing or relocating) to avoid damaging, any Utility that would not
constitute a Differing Site Condition; and

(c)

Design-Builder acknowledges and agrees that the provisions of this Section 12.4
satisfy JPA’s obligations under Government Code section 4215. Design-Builder
acknowledges and agrees that if the foregoing delegation is deemed ineffective,
JPA shall be entitled to reduce the NTE (Phase 1A), NTE (Phase 1B) or GMP
(Phase 2) (as applicable) to reflect the actual costs incurred by JPA to cause
performance of the obligations and satisfaction of the liabilities from which DesignBuilder is thereby relieved.

12.4.4
12.5

Nothing in Section 12.4.3 shall limit Design-Builder’s right to obtain relief for a
Relief Event in accordance with the terms of this Agreement.

Hazardous Materials

12.5.1

Design-Builder shall:

(a)

test, contain, manage, treat, handle, store, remediate, remove, transport (where
applicable), document and dispose of any Hazardous Materials; and

(b)

perform all other aspects of Hazardous Materials Management as appropriate, in
accordance with Applicable Laws, Governmental Approvals, and all provisions of
this Agreement.

12.5.2

Where a discovery of Hazardous Materials relates to quantities that trigger any
reporting, investigation, remediation, other response action requirements under
any Applicable Laws or Governmental Approvals, Design-Builder shall develop
and obtain JPA’s approval of a plan to undertake Hazardous Materials
Management, which shall provide for reasonable steps, including design
modifications and/or construction techniques, to avoid excavation, dewatering or
other active, intrusive management in areas where Hazardous Materials are
encountered.

12.5.3

Where excavation or dewatering of Hazardous Materials is unavoidable, DesignBuilder shall use appropriately trained personnel and shall select the most cost-
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effective approach to Hazardous Materials Management, unless otherwise
directed by JPA.
12.5.4

Design-Builder shall not cause or contribute to Hazardous Materials within the
Site or any other land, air or water or cause or contribute to any Hazardous
Materials emanating from the Site.

12.5.5

Design-Builder shall be entitled to relief for a Relief Event involving Hazardous
Materials Management (as described in subsection (f) of the definition of “Relief
Event”) in accordance with and subject to the limitations in Sections 20 through
22.

12.6

Hazardous Materials Generator

12.6.1

Subject to Section 12.6.2, as between the Parties, JPA shall be considered the
generator and assume generator responsibility for: (a) Known or Suspected
Hazardous Materials; (b) any spill of Hazardous Material by a third party who is
not acting in a capacity of, on behalf or under the authority or permission of a DBRelated Entity; and (c) any Unknown Hazardous Materials.

12.6.2

Section 12.6.1 does not alter or modify Design-Builder’s obligation to undertake
all Hazardous Materials Management, including the hazardous waste
management responsibilities found at 40 CFR Part 261. Design-Builder may list
JPA as the “generator” under Applicable Laws of materials covered under
Section 12.6.1 on all manifests and other waste tracking records.

12.6.3

Design-Builder shall propose to JPA the destination facility to which existing or
third party-generated Hazardous Materials will be transported. JPA shall exercise
reasonable discretion regarding selection of such destination facilities.

12.6.4

This Section 12.6 does not preclude or limit any rights or remedies that JPA may
have against any Governmental Entity or other third parties, including prior
owners, lessees, licensees and occupants of properties on or under which
Hazardous Materials exist under Sections 12.6.1.

12.6.5

Notwithstanding the foregoing, Design-Builder (and not JPA) shall be considered
the generator and assume generator responsibility for performing the obligations
and all Losses associated with any Design-Builder Hazardous Materials Release
for which Design-Builder is responsible under Section 25.2.1(d).

12.7

Other Conditions Impacting Site

12.7.1

If any meeting regarding a proposed excavation is required under California
Government Code section 4216.2(c), Design-Builder shall provide no less than
14 days’ advance written notice to the JPA Representative so that the JPA
Representative and/or other JPA designated representative(s) or agent(s) may
attend.

12.7.2

Design-Builder shall comply with any waste diversion requirements under
Applicable Laws concerning materials removed from the Site which are required
to be diverted to a recycling center rather than an area landfill.

East County AWP
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13.

GENERAL OBLIGATIONS APPLICABLE TO THE WORK
13.1

General Obligations Applying to the Work

13.1.1

Design-Builder shall perform the Work and deliver the Project:

(a)

in accordance with this Agreement, all Applicable Laws (including Environmental
Laws) and all Governmental Approvals;

(b)

in conjunction with the Environmental Review Process;

(c)

so that all Design Work furnished under this Agreement conforms to Good Industry
Practice;

(d)

so that all Construction Work and the Facilities are free from Defects, conform to
Good Industry Practice and are fit for use for the purposes and requirements set
out in this Agreement;

(e)

to provide JPA complete and operational Facilities in accordance with the Scope
of Work (Phase 2);

(f)

so that all materials furnished in connection with the Work are of good quality and
new, unless otherwise specified in the Scope of Work, when installed; and

(g)

in a manner that ensures adequate materials, equipment and resources are
available to provide for the Work’s uninterrupted progress and compliance with this
Agreement under normal conditions and reasonably anticipated abnormal
conditions.

13.1.2

Design-Builder acknowledges that JPA is relying upon Design-Builder’s
experience, skill and judgment in carrying out its obligations under this
Agreement and would not have entered into this Agreement but for DesignBuilder’s expertise in that regard.

13.1.3

Design-Builder shall control, coordinate, administer and direct all activities
necessary to plan, design, commence, construct, commission / start up, complete
and hand over the Facilities.

13.1.4

Design-Builder shall:

(a)

comply with all applicable terms, requirements and conditions in the ProjectRelated Agreements; and

(b)

comply with all applicable terms, requirements and conditions in any other third
party agreement between JPA and a Governmental Entity related to the Project.

13.2
(a)

Suspension by JPA
The JPA Representative may instruct Design-Builder to suspend and, after a
suspension has been instructed, to re-commence the carrying out of all or a part
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of the Work. The JPA Representative is not required to exercise such authority for
the benefit of Design-Builder.
(b)

If a suspension under this Section 13.2 arises as a result of Design-Builder’s failure
to properly carry out any of its obligations under this Agreement, Design-Builder
will not be entitled to:
(i)

include any costs incurred as a result of the suspension in the applicable
Cost of the Work; or

(ii)

any adjustment of the applicable NTE or GMP.

(c)

If a suspension under this Section 13.2 arises due to a cause other than DesignBuilder’s failure to carry out its obligations in accordance with this Agreement, such
suspension shall be deemed a suspension for convenience by JPA and shall be
subject to subsection (e) of the definition of “JPA-Caused Delay.”

(d)

Design-Builder may not suspend the Work, unless instructed to do so under this
Section 13.2, as permitted under Section 26.6, or in the event of an emergency.
For purposes of the foregoing, an “emergency” is an unplanned event within or
immediately adjacent to the Site that: (i) causes or has the potential to have a
material adverse impact on the Project; (ii) presents an immediate or imminent
threat to the long term integrity of any part of the Project, the environment, to
property immediately adjacent to the Project or to the safety of the public or
persons performing the Work; or (iii) is recognized or declared to be an emergency
by the Governor of the State, the Federal Emergency Management Administration
(FEMA), the U.S. Department of Homeland Security or other Governmental Entity
with authority to declare an emergency.

13.3

Conditions Applicable to Construction Work

13.3.1

Without limiting Section 13.1, Design-Builder shall perform the Construction Work
in accordance with:

(a)

this Agreement, including the Scope of Work (Phase 2); and

(b)

any Design Documents or Construction Documents approved by JPA in
accordance with the Submittal Requirements.

13.4

Cooperation with Other Contractors, Utility Owners and Project Stakeholders

13.4.1

Design-Builder acknowledges the Work will require coordination with JPA, City
of San Diego and other Persons, including coordination with:

(a)

ongoing operation of the Existing Facilities, including the Mission Trails Regional
Park, which requires providing the public with unobstructed and continuous safe
access to, and use and enjoyment of the that park, its hiking trails and its other
recreational facilities;

(b)

ongoing operation of the Metro System (including the City of San Diego’s
Wastewater Conveyance System) and Mission Trails Regional Park, which
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requires providing the public with unobstructed and safe access to, and use and
enjoyment of the trails and other recreational facilities at Mission Trails Regional
Park;
(c)

ongoing operation of third party business establishments along portions of Mission
Gorge Road or other areas within or adjacent to the Site, which operation may
require providing the public with continuous safe access to those establishments;
and

(d)

other aspects of the East County AWP Project (including the other Packages) and
Other Contractors and Utility Owners performing work on the Packages.

13.4.2

Design-Builder acknowledges the City of San Diego may have certain approval
and oversight rights relating to the Project, the Work, the Facilities, this
Agreement, the Phase 1B Amendment and the Phase 2 Amendment. DesignBuilder shall:

(a)

cooperate with the City of San Diego in the reasonable exercise of the City of San
Diego’s duties and responsibilities in connection with the Project, the Work, the
Facilities, this Agreement, the Phase 1B Amendment and the Phase 2
Amendment;

(b)

provide such assistance that JPA may reasonably require to fulfill its obligations
under any agreement with the City of San Diego related to the Project, the Work
or the Facilities; and

(c)

comply with the terms and conditions of all such agreements.

13.4.3

In performing the Work, Design-Builder shall:

(a)

permit Other Contractors and Utility Owners to perform their work;

(b)

promptly inspect work already in place or subsequently performed by Other
Contractors and Utility Owners during the term of this Agreement and report to the
JPA Representative any problems with that work relating to its connection with the
Project;

(c)

communicate and schedule access to Work areas with Other Contractors and
Utility Owners so as to maximize the efficiency with which all work is performed. In
the event of any conflict affecting use of the Site or the performance, coordination
or scheduling of the Work with the work of Other Contractors or Utility Owners or
any other Persons designated by the JPA, JPA shall make the final determination
as to the resolution of that conflict and Design-Builder shall comply with JPA’s
determination;

(d)

ensure personnel of JPA, Padre Dam, City of San Diego and other Persons
designated by JPA are able to safely and conveniently access the Existing
Facilities in a manner that allows for their ongoing and uninterrupted operation;
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(e)

not block or obstruct public access to the Mission Trails Regional Park and ensure
the public is able to safely and conveniently access those Existing Facilities on a
continuous basis and without interruption; and

(f)

carefully and fully coordinate, cooperate and interface the Work (including the
storage of any materials or equipment used in connection with the Work) so as to
avoid inconveniencing, interfering with, disrupting or delaying:
(i)

the overall East County AWP Project;

(ii)

JPA, City of San Diego, Other Contractors, Utility Owners and any person
authorized by JPA to occupy, use, operate, maintain or access the Site or
in the exercise of their respective duties and responsibilities in connection
with the Project; and

(iii)

operation, maintenance and function of existing elements located at or in
the vicinity of the Site, including the Existing Facilities.

13.4.4

As instructed by the JPA Representative, Design-Builder shall restrict its
personnel and operations to the immediate Work areas at the Site and in no way
go beyond any applicable Work area limits designated by the JPA Representative
from time to time.

13.4.5

JPA may occupy or utilize any portion of the Project Assets at any time and before
a Date of Completion. Such occupancy or use shall not constitute acceptance of
any part of Work nor shall it relieve or otherwise reduce Design-Builder’s
responsibilities under this Agreement.

13.5

Coordination with Other Packages

13.5.1
(a)

Coordination
Design-Builder shall:
(i)

coordinate and cooperate with the Package #1 Design-Builder and
Package #3 Design-Builder in accordance with Section 13.4 and the Scope
of Work to ensure a seamless and compatible connection at any applicable
match line between the Project and the other aspects of the East County
AWP Project, including the other Packages and the Metro System
(including the City of San Diego’s Wastewater Conveyance System);

(ii)

if requested by JPA:

East County AWP
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A.

review submissions to JPA from the Package #1 Design-Builder or
Package #3 Design-Builder;

B.

inspect any work JPA is required to inspect under the Package #1
Agreement or Package #3 Agreement; and

C.

provide written comments to JPA regarding that review and
inspection, in the form requested by JPA, no later than three days
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before JPA is required to complete its review or inspection under
the Package #1 Agreement or Package #3 Agreement (as
applicable) or in the absence of any required response time, within
10 days after JPA makes its request;
(iii)

promptly provide to JPA and the Package #1 Design-Builder and Package
#3 Design-Builder (as applicable) all requested information reasonably
necessary for interface with Design-Builder in connection with Work;

(iv)

participate with and assist JPA in inspection, testing and acceptance of
elements of the other Packages and work of Other Contractors that
interface or integrate with the Work, including all startup, commissioning
and acceptance of the Facilities;

(v)

before proceeding with any portion of the Work that depends on
performance of work by any Other Contractor, inspect and promptly report
to JPA any defects in such work that impact proper execution of the Work;
and

(vi)

have the right to request from JPA reasonable information related to the
Work and construction plans produced under the Package #1 Agreement
or Package #3 Agreement (as applicable).

13.5.2 Access to Package #3 Site
If Design-Builder requires access to any part of the Package #3 Site, Design-Builder shall:
(a)

provide JPA and the Package #3 Design-Builder with at least 72 hours prior written
notice of Design-Builder’s need to access the Package #3 Site, and coordinate
and cooperate with the Package #3 Design-Builder so as not to interfere with or
adversely impact performance of any Package #3 work;

(b)

comply with the reasonable safety and security procedures of the Package #3
Design-Builder and request the Package #3 Design-Builder’s directions as to
access to and occupancy of the Package #3 Site; and

(c)

leave any area of the Package #3 Site accessed by Design-Builder in the same or
better condition than the condition existing at the time Design-Builder accessed
such area(s).

13.6

Survey

Design-Builder shall:
(a)

carry out survey obligations required in accordance with the Scope of Work;

(b)

as a condition precedent to Completion of the Work or any Stage, submit to the
JPA Representative a certificate signed by a licensed surveyor certifying that:
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(c)
13.7

(i)

all of the applicable Work is within any particular boundaries stipulated in
this Agreement, except to the extent that Work is specifically required by
this Agreement to be outside those boundaries; and

(ii)

if required by this Agreement, structural elements of the applicable Work is
within the tolerances specified; and

not include any contingency in the applicable Target Cost of the Work or Fixed
General Conditions Cost for the Work described in this Section 13.6.
Safety

13.7.1

Design-Builder shall:

(a)

perform the Work safely and in a manner that: (i) does not put the health and safety
of persons at risk; (ii) protects property; and (iii) complies with the Health and
Safety Plan and the Scope of Work;

(b)

ensure the Site is in a safe condition, at the completion of Work each day; and

(c)

erect and properly maintain at all times, as required by field conditions and
progress of Work, all necessary safeguards, signs, barriers, lights, and watchmen
for protection of workers and the public, and shall post danger signs warning
against hazards created in the course of the Work.

13.7.2

13.8

If the JPA Representative reasonably considers there is a risk to the health or
safety of people or damage to property relating to the Work, the JPA
Representative may direct Design-Builder to change its manner of working or to
cease working.

Plant, Equipment or Other Work

Design-Builder shall not remove from the Site any plant, equipment or other work (i.e., such items
used, or work undertaken, by Design-Builder to construct the Work that will not form part of the
Work), without the JPA Representative’s prior written approval, except as provided in Section
13.9.
13.9

Clean Up

Design-Builder shall:
(a)

in carrying out the Work, keep the Site clean and tidy and free of refuse; and

(b)

as a condition precedent to Completion, clean up and remove all rubbish, materials
and plant, equipment or other work from the part of Site relevant to the Work or the
Stage and leave that part of the Site in a safe condition.

13.10 Necessary Protection
JPA may take any action necessary to protect the Work, other property or the environment or to
prevent or minimize risks to the health and safety of persons, which Design-Builder is required,
East County AWP
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but fails, to take. Any Losses suffered or incurred by JPA in taking that action will be an amount
due and payable from Design-Builder to JPA.
13.11 JPA Right to Act
JPA may, either itself or by a third party, carry out an obligation under this Agreement that DesignBuilder is obliged, but fails, to carry out within the time required under this Agreement. Any Losses
suffered or incurred by JPA in carrying out that obligation will be an amount due and payable from
Design-Builder to JPA.
13.12 Access Hours
Unless otherwise agreed in writing by Design-Builder and the JPA Representative, the access
hour limitations for performance of Work on the Site are as specified in the Project Specific
Information.
13.13 Title and Risk of Loss
13.13.1 Design-Builder warrants that it owns, or will own, and has, or will have, good and
marketable title to all materials, equipment, tools and supplies provided, or to be
provided, by it and its Subcontractors that become part of the Project, free and
clear of all Liens.
13.13.2 Title to all such materials, equipment, tools and supplies delivered to the Site
shall pass to JPA, free and clear of all Liens, upon:
(a)

payment by JPA to Design-Builder of invoiced amounts pertaining to such
materials, equipment, tools and supplies; and

(b)

the sooner of either (i) incorporation into the Project or (ii) acceptance by JPA.

13.13.3 Notwithstanding any passage of title under Section 13.13.2 and except as
otherwise expressly provided in this Agreement:
(a)

from and after the Date of Phase 2 Approval or commencement of any earlier
Stage involving Construction Work until the Expiration Date, Design-Builder:
(i)

bears the risk of loss or damage to the Project Assets;

(ii)

shall take every reasonable precaution against loss or damage to the
Project Assets from any cause, whether arising from the performance or
nonperformance of the Work;

(iii)

shall repair, restore and replace loss or damage to the Project Assets from
any cause; and

(iv)

shall promptly repair, restore and replace any loss or damage to property
of or work performed by JPA, City of San Diego, any Utility Owner or any
Other Contractor that is damaged due to a Design-Builder Fault, to its
condition immediately before the occurrence of such damage or such other
condition as may be approved by JPA, in its sole discretion; provided the

East County AWP
Package #4

Page 90 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

Existing Assets shall be repaired, restored and replaced in accordance with
the Scope of Work or to such other condition as may be approved by JPA,
in its sole discretion; and
(b)

from and after the Effective Date until the Expiration Date, Design-Builder bears
all risks of loss or damage to and shall repair, restore and replace any loss or
damage to:
(i)

any tools, machinery, equipment, facilities, materials, inventory, supplied,
protective fencing, job trailers, scaffolding or other items of any DB-Related
Entity used in the performance of the Work but not intended for permanent
installation into the Facilities;

(ii)

any machinery, equipment, facilities, materials, inventory, supplies and
other property of any DB-Related Entity outside the Site; and

(iii)

any machinery, equipment, facilities, materials, inventory, supplies and
other property of any DB-Related Entity while in transit to the Site.

13.14 Utilities
13.14.1 Design-Builder shall:
(a)

provide all necessary communications for the Work, except as otherwise provided
in the Scope of Work;

(b)

provide all fuel required for performance of the Construction Work;

(c)

provide for the purchase of power or provide portable power for the Work, except
as otherwise provided in the Scope of Work;

(d)

provide suitable light for Construction Work conducted at night or under conditions
of deficient daylight to ensure proper Construction Work and to afford adequate
facilities for inspection and safe working conditions;

(e)

obtain all water used on the Project, except as otherwise provided in the Scope of
Work; and

(f)

notwithstanding Section 13.14.1(e), supply all equipment necessary to ensure the
sufficient pressure and flow rate of all water needed to complete the Construction
Work.

13.14.2 Any temporary connections for electricity shall be subject to approval of JPA and
the applicable Utility Owner.
13.15 General Obligations Regarding Utility Work
13.15.1 Subject to Design-Builder’s entitlement, if any, to relief for a Differing Site
Condition, Design-Builder shall:
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(a)

perform all Utility Work necessary to complete the Project as described in the
Scope of Work;

(b)

provide such assistance that JPA may reasonably require to fulfill its obligations
under any Utility Agreement, including provision of designs and information, except
for designs or information the Utility Owner is required to provide under any Utility
Agreement or as otherwise provided in the Scope of Work (Phase 2);

(c)

comply with the terms and conditions of all Utility Agreements;

(d)

timely perform Design-Builder’s obligations under any Utility Agreement together
with any JPA obligations under that Utility Agreement, which are delegated to
Design-Builder in the Scope of Work;

(e)

as necessary, coordinate with Utility Owners to accomplish any Relocation in
compliance with this Agreement and avoid conflicts with work performed by any
Utility Owner; and

(f)

provide any assistance reasonably requested by JPA in dealing with a Utility
Owner and/or in prosecuting and defending lawsuits in any matter relating to a
Utility Owner’s involvement in the Project.

13.16 Relocations
13.16.1 Design-Builder shall:
(a)

use best efforts to minimize costs to Utility Owners that will be subject to
reimbursement by JPA to the extent practicable and allowable under this
Agreement;

(b)

consider the location of Utilities and the potential impact of Relocations on any
Package in developing and finalizing all Phase 1 Design Documentation with the
goal of minimizing Relocations to the extent practicable and allowable under this
Agreement;

(c)

use best efforts to avoid multiple Relocations or Protections in Place of the same
Utility, whether by the Utility Owner or Design-Builder; and

(d)

provide documentation satisfactory to JPA showing the required analysis was
performed and an appropriate determination made regarding the need for a
Relocation. Design-Builder shall bear the burden of proving the amount of any
additional costs or time is both necessary and reasonable.

13.16.2 If any Utility is identified, after the earlier of the Date of Phase 2 Approval or the
commencement of any earlier Stage involving Construction Work, as requiring
Relocation:
(a)

JPA will prepare, negotiate and enter into additional Utility Agreement(s) with the
applicable Utility Owner(s) setting out the details for the applicable Relocation(s);
and
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(b)

Design-Builder shall not be a party to any Utility Agreement and shall have no
authority to enter into any Utility Agreement on JPA’s behalf.

13.16.3 If any Utility qualifies as a Differing Site Condition and requires Relocation, the
corresponding Utility Owner will be responsible for design, construction and/or
materials procurement, in accordance with the Scope of Work and as otherwise
provided under the applicable Utility Agreement.
13.17 Bonds and Insurance Increase
13.17.1 Any Utility Owner with a Relocation included in the Utility Work may, upon
request, require Design-Builder to:
(a)

add the Utility Owner as an additional obligee to the Payment Bonds and
Performance Bonds, to the extent of the amount of the applicable Utility Work;
provided that the Payment Bonds and Performance Bonds continue to cover the
full amounts required by JPA, with no riders that reduce JPA’s potential of
recovery; or

(b)

provide separate bonds satisfactory to the Utility Owners to cover such Utility
Work.

13.17.2 Design-Builder shall procure from and provide all information necessary for the
bonds required under Section 13.17.1 to each surety providing such bonds.
13.17.3 Without limiting any of the Insurance Requirements, Design-Builder shall comply
with all insurance requirements in any Utility Agreement. Such insurance shall be
provided by naming the applicable Utility Owner as an additional insured on the
insurance provided by Design-Builder pursuant to the Insurance Requirements,
to the extent it satisfies the Utility Agreement’s requirements.
13.18 Betterments
13.18.1 Design-Builder shall promptly provide notice to JPA of any requests or
requirements by Utility Owners that Design-Builder considers to be Betterments,
and Design-Builder shall keep JPA informed as to the status of discussions with
Utility Owners concerning such requests and requirements. JPA may approve or
deny any Utility Owner’s request for a Betterment.
13.18.2 Design-Builder shall provide JPA with such information, analyses and certificates
as may be requested by JPA in connection with the possible addition of a
Betterment to the Utility Work.
13.18.3 A Betterment approved by JPA will be included in the Scope of Work (Phase 2),
and Design-Builder shall perform it in accordance with this Agreement.
13.19 General Project Risks
Except as otherwise provided in this Agreement (including Design-Builder’s express entitlement
to make claims for Relief Events in accordance with this Agreement) or, where not expressly
provided in or reasonably inferred from this Agreement, Good Industry Practice:
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14.

(a)

Design-Builder accepts all risks in connection with delivering the Project consistent
with this Agreement; and

(b)

Design-Builder is not entitled to make any Claim against JPA in connection with
the Project, the Project Assets or this Agreement.

DEFECTS
14.1

Defects

14.1.1

Subject to Sections 14.1.2(b) and 14.1.2(c), Design-Builder shall correct all
Defects.

14.1.2

If, before the expiration of the Warranty Period for the Work or a Stage, the JPA
Representative discovers or believes there is a Defect, the JPA Representative
may give Design-Builder an instruction specifying the Defect and doing one or
more of the following:

(a)

requiring Design-Builder to correct the Defect, or any part of it, and specifying the
time within which this must occur;

(b)

requiring Design-Builder to carry out a Change Order to overcome the Defect, or
any part of it, and specifying the time within which this must be carried out; or

(c)

advising Design-Builder that JPA will accept the work, or any part of it, despite the
Defect.

14.2

Correction of Defect or Change Order

If an instruction is given under Section 14.1.2(a) or 14.1.2(b), Design-Builder shall correct the
Defect or carry out the Change Order:
(a)

within 10 days, unless a longer time period is specified in the JPA Representative
instruction; and

(b)

if after Completion, within times specified in the JPA Representative instruction
and in a manner which cause as little inconvenience to the occupants and users
of the Work or the Stage as is reasonably possible.

14.3

Claim for Correction of Defect

Where an instruction is given under Section 14.1.2(a) Design-Builder will only be entitled to make
a Claim for correcting the Defect (or relevant part) if the Design-Builder’s Contingency is available
to remedy such Defect under Section 19.9.1(b).
14.4

Claim for Change Order

If a Change Order has been issued in accordance with Section 14.1.2(b) and:
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(a)

the Design-Builder’s Contingency is available to remedy such Defect under
Section 19.9.1(b), then the cost of the Change Order will be valued in accordance
with Section 22.3; or

(b)

the Design-Builder’s Contingency is not available to remedy such Defect under
Section 19.9.1(b), then the JPA Representative will determine the cost of
correcting the Defect (or the relevant part) as if Section 22.2 applied and that cost
will be an amount due and payable from Design-Builder to JPA.

14.5

Defects Discovered during Warranty Period

If:
(a)

an instruction is given in accordance with Section 14.1.2(c) before the expiration
of the Warranty Period; and

(b)

the Design-Builder’s Contingency is not available to remedy such Defect under
Section 19.9.1(b),

the amount determined by the JPA Representative which represents the cost of correcting
the Defect (or the relevant part) will be an amount due and payable from Design-Builder
to JPA.
14.6

Warranty Period; Extension of Warranty Period

14.6.1

Unless otherwise stated, all warranty periods shall commence upon the earlier of
Final Acceptance or earlier termination of this Agreement and shall continue for
the period specified in the Project Specific Information (Phase 1A), as may be
extended by Section 14.6.6 (“Warranty Period”).

14.6.2

Design-Builder shall furnish JPA with all warranty and guarantee documents
before the earlier of Final Acceptance or earlier termination as follows:

(a)

in both electronic and hard copy format;

(b)

for the hard copy, in a single tabbed binder organized according to the JPA
Representative’s directions; and

(c)

otherwise in accordance with the Submittal Requirements.

14.6.3
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JPA shall notify Design-Builder, in writing, within a reasonable time after the
discovery of any failure, Defect, or damage subject to a warranty or guarantee.
Design-Builder shall commence and perform with due diligence all necessary
Work to complete or correct the Work at issue within the timeframe specified
under Section 14.214.2(a), except in the event of any emergency, in which case
Design-Builder’s obligation to commence and perform the Work shall be
immediate. If Design-Builder fails or is unable to promptly remedy any failure,
Defect, or damage, then JPA shall have the right to replace, repair, or otherwise
remedy the same, and the cost of such remedy will be an amount due and
payable from Design-Builder to JPA.
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14.6.4

With respect to all warranties, express or implied, from Subcontractors,
manufacturers, or suppliers for Work performed and materials furnished under
this Agreement, Design-Builder shall:

(a)

obtain for JPA all warranties that would be given in normal commercial practice or
that are required under this Agreement or the Design Documents;

(b)

require all warranties to be executed, in writing, for the benefit of JPA; and

(c)

enforce all warranties for the benefit of JPA until the Expiration Date unless
otherwise directed in writing by JPA.

14.6.5

The warranties under Section 14.6.4 shall:

(a)

be written so as to survive all JPA, City of San Diego and other third party
inspections, tests and approvals; and

(b)

be enforceable by JPA, City of San Diego and any Utility Owner or authority having
jurisdiction for whom Work is being performed and be capable of assignment to
any nominee of those Persons.

14.6.6

If the JPA Representative gives Design-Builder an instruction to correct a Defect,
or any part of it, then the Warranty Period will be extended only for that specific
Work required to correct the Defect (or the relevant part) by the period set out in
the Project Specific Information (Phase 1A), commencing upon completion of that
correction.

14.6.7

If the Expiration Date occurs earlier than Final Acceptance, any warranty or
guarantee documents to be provided by Design-Builder shall be provided on the
basis that Design-Builder has complied with all of its obligations under this
Agreement through the date of termination and taking into account the
circumstances and timing of the termination.

14.7

Common Law Rights Not Affected

14.7.1

Neither JPA’s rights nor Design-Builder’s liabilities with respect to a Defect,
whether under this Agreement or under Applicable Laws and whether before or
after the expiration of the Warranty Period, will be affected or limited by:

(a)

the rights conferred upon JPA or the JPA Representative under this Agreement;

(b)

the failure by JPA or the JPA Representative to exercise any such rights; or

(c)

any instruction of the JPA Representative under Section 14.1.2.

14.7.2
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Nothing under this Agreement shall limit JPA’s remedies under Applicable Laws
or otherwise, including with respect to latent defects, gross mistakes or fraud.
JPA specifically reserves all rights related to the foregoing, including rights to any
defect claims under California Code of Civil Procedure section 337.15.
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15.

LIFECYCLE OBJECTIVES AND QUALITY OBJECTIVES
15.1

Objectives

Without limiting any other Design-Builder obligation, Design-Builder shall:
(a)

perform the Work to maximize the achievement of the Lifecycle Objectives and
Quality Objectives;

(b)

prepare each Submittal in a manner that maximizes the achievement of the
Lifecycle Objectives and Quality Objectives; and

(c)

with each preliminary, draft and final Design Document and Project Plan required
to be submitted to JPA under the Scope of Work, submit to JPA a summary of how
the applicable Design Document or Project Plan addresses the requirement
provided under Section 15.1(b).

15.2

Consultation

Design-Builder shall meet with the JPA Representative, JPA and Other Contractors at such times
as the JPA Representative may require from time to time to:

16.

(a)

review the progress of the Work against the Lifecycle Objectives and Quality
Objectives; and

(b)

consult with the JPA Representative, JPA and Other Contractors as to any
designs, materials or methods of construction which they might recommend to
maximize the achievement of the Lifecycle Objectives and Quality Objectives.

SUBCONTRACTORS AND SUBCONTRACTS; EEO; LABOR; DBE
16.1

Restrictions on Subcontractors

(a)

Unless otherwise agreed, in writing, by the JPA Representative, any Work
performed by a Subcontractor shall be performed in accordance with an Approved
Subcontract Agreement, which will be made between Design-Builder and the
Subcontractor in accordance with the Subcontractor Procurement Plan.

(b)

Each proposed Subcontract shall be submitted to JPA for approval in accordance
with the Submittal Requirements. No Major Subcontract shall be executed without
JPA’s prior written approval of such Major Subcontract. For Subcontracts that are
not Major Subcontracts, JPA shall have five days after receipt to approve (or
withhold approval) of such Subcontract.

(c)

Design-Builder shall not include any of the Work designated for performance by
Design-Builder or an Affiliate in the Proposal or in accordance with Section 17.7 in
the scope of any part of the subcontracted Work, except as otherwise permitted
under Section 17.8.5.
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(d)

Without limiting the Subcontractor Procurement Plan or DBE Participation Plan,
Design-Builder shall ensure that all Subcontract proposal processes and
documentation are conducted:
(i)

in accordance with the principles of the JPA Procurement Policy and
Applicable Laws;

(ii)

on terms which achieve value for money outcomes for JPA; and

(iii)

with the highest standards of probity, fairness and equal opportunity.

(e)

Any Work to be performed by a Subcontractor shall be awarded by Design-Builder
in accordance with the approved Subcontractor Procurement Plan.

(f)

Design-Builder assigns to JPA all of Design-Builder’s interests in first-tier
Subcontracts now or after entered into by Design-Builder for any part of the Work’s
performance. This assignment will be effective upon JPA’s acceptance in writing
and only as to the Subcontracts that JPA designates in writing. JPA may accept
this assignment at any time during the course of the Work and before Final
Acceptance in the event of a suspension or termination of Design-Builder’s rights
under this Agreement. This assignment is part of the consideration to JPA for
entering into this Agreement with Design-Builder and may not be withdrawn before
Final Acceptance.

16.2

Subcontracts

16.2.1

Design-Builder shall:

(a)

engage and manage each Subcontract;

(b)

be responsible for all Work performed by Subcontractors;

(c)

properly supervise and coordinate the Work performed by Subcontractors to
ensure that all Work is in accordance with this Agreement; and

(d)

be responsible for each DB-Related Entity’s actions, errors, omissions,
negligence, willful misconduct, and breach of any Applicable Law or contract, as
though Design-Builder directly employed all DB-Related Entities and any Person
acting on their behalf.

16.2.2

JPA may reasonably object to Design-Builder’s selection of any Subcontractor,
provided that the applicable NTE or GMP and Milestone Deadline(s) shall be
adjusted to the extent that JPA’s decision impacts Design-Builder’s cost or time
of performance.

16.2.3

Design-Builder may not amend or terminate any Major Subcontract or the scope
of a Listed Subcontractor without JPA’s prior written consent, which JPA may
grant or withhold in its good faith discretion; provided, however, that DesignBuilder may terminate a Major Subcontract in the event of material default by the
Major Subcontractor if Design-Builder has provided notice of that intended
termination to JPA at least 15 days in advance of that termination.
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16.2.4

16.3

No Subcontractor performing Construction Work may start any Work until after
JPA receives a copy of its Subcontract and a copy of its valid California
Contractor’s License.
Listed Contractors; Substitution of Subcontractors

16.3.1

Design-Builder represents and warrants that each Subcontractor required to be
identified to JPA under Public Contract Code section 4104 has been and will be
identified as a Listed Subcontractor using the applicable form provided in Exhibit
18C (Subcontractor Identification Form).

16.3.2

Design-Builder shall not make any substitution of any Listed Subcontractor or
other Subcontractor, except in accordance with the provisions of the Subletting
and Subcontracting Fair Practices Act, Public Contract Code section 4100 et seq.
and provided the proposed replacement has at least equivalent experience,
ability and expertise, and is approved, in writing, by the JPA Representative (in
its sole discretion) before such replacement.

16.3.3

Any additional cost incurred to substitute a Listed Contractor or other
Subcontractor shall be borne solely by Design-Builder and not reimbursable as a
Cost of the Work or otherwise.

16.4

Subcontract Requirements

16.4.1

Each Subcontract shall be consistent in all respects with this Agreement’s terms
and conditions to the extent applicable to that Subcontract’s scope of work, and
each Subcontract shall include all requirements provided in this Section 16.4.1.

(a)

The Subcontract shall name JPA as a third party beneficiary of the Subcontract,
with the independent right to enforce all of the terms of the Subcontract for its own
benefit and shall state that all guarantees and warranties, express or implied, inure
to the benefit of JPA and its respective successors and assigns.

(b)

The Subcontract shall assign Design-Builder’s rights under the Subcontract to
JPA, contingent only upon delivery of notice from JPA following default by DesignBuilder or termination or expiration of this Agreement, and shall allow JPA to
assume the benefit of such rights with liability only for those remaining DesignBuilder obligations accruing after the date of JPA’s assumption.

(c)

The Subcontract shall require the Subcontractor to recognize and attorn to JPA
upon receipt of notice from JPA that it has exercised its rights under this
Agreement, without necessity for consent or approval from Design-Builder or for a
determination of whether JPA validly exercised its rights. The Subcontract shall
include Design-Builder’s express covenants to waive and release any claim or
cause of action against the Subcontractor in connection with its recognition and
attornment in reliance on any such notice from JPA. Design-Builder hereby waives
such claims and causes of action.

(d)

For Books and Records, the Subcontract shall require the Subcontractor to:
(i)
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of operations of business in which the Subcontractor is engaged (e.g.,
constructor, equipment supplier, designer, service provider) for no less
than the longest time period provided under Section 23;

(e)

(ii)

permit audits and interviews to be conducted by Design-Builder, JPA and
such other Persons specified in Section 23.1.5 on no less than the same
terms provided under Section 23.1; and

(iii)

warrant the completeness and accuracy of all information the
Subcontractor or its agents provide in connection with the Work or the
Subcontract.

The Subcontract shall require the Subcontractor to:
(i)

provide progress reports to Design-Builder appropriate for the type of work
the Subcontractor is performing sufficient to enable Design-Builder to
provide the reports it is required to provide JPA under this Agreement;

(ii)

maintain all appropriate licenses and for any Subcontractor performing
Construction Work to be registered and maintain registration to perform
public work under Labor Code section 1725.5 and to notify of any labor
dispute that may delay performance under this Agreement, requiring each
subcontractor to give notice and information to the next higher tier
subcontractor (or to Design-Builder, if it is a direct Subcontract);

(iii)

participate in meetings between Design-Builder and JPA concerning
matters pertaining to the Subcontract or the Subcontractor’s Work, upon
notice from Design-Builder after JPA’s request; and

(iv)

carry out its applicable scope of work in accordance with this Agreement,
applicable Governmental Approvals, and Applicable Laws, and to be joined
in any dispute resolution proceeding under Section 29 if JPA determines
such joinder is reasonably necessary to resolve the Dispute.

(f)

The Subcontract shall not allow for its assignment without Design-Builder’s prior
written consent.

(g)

The Subcontract shall provide Design-Builder with the right to terminate the
Subcontract, in whole or in part, upon any termination for convenience of this
Agreement without liability of Design-Builder or JPA for the Subcontractor’s
Consequential Damages or other damages (except for Subcontractor’s undisputed
Work duly performed up to the date of termination).

(h)

The Subcontract shall include:
(i)

a standard of professional responsibility or standard for commercial
practice (as applicable) equal to or better than the requirements of this
Agreement and Good Industry Practice;

(ii)

warranties, guarantees, and liability provisions of the contracting party in
accordance with Good Industry Practice;
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(iii)

effective procedures for claims and change orders, which procedures are
consistent with the Change Order process in this Agreement;

(iv)

the provisions required under Exhibit 18D (State Requirements);

(v)

the following term:
“Nothing contained herein shall be deemed to create any privity of contract
between or among JPA and the Subcontractor, nor does it create any
duties, obligations, or liabilities on the part of JPA to the Subcontractor
except those allowed under California law. In the event of any claim or
dispute arising under the Subcontract and/or Design-Builder’s contract with
JPA, the Subcontractor shall look only to Design-Builder for any payment,
redress, relief, or other satisfaction. The Subcontractor hereby waives any
claim or cause of action against JPA arising out of the Subcontract or
otherwise arising in connection with the Subcontractor’s work;”

(i)

(vi)

the prompt payment requirements in Section 19.18 and a requirement that
the Subcontractor make payments to sub-subcontractors and suppliers in
a similar manner;

(vii)

provisions consistent with Public Contract Code section 9204(d)(5), which
provides that a Subcontractor may request in writing, either on its own
behalf or on behalf of a lower tier subcontractor, that Design-Builder
present a claim for work which was performed by the Subcontractor or by
a lower tier subcontractor on behalf of the Subcontractor, and in such event
the Subcontractor must furnish reasonable documentation to support the
claim, and within 45 days of receipt of that written request, Design-Builder
is required to notify the Subcontractor in writing as to whether DesignBuilder presented the claim to JPA and, if Design-Builder did not present
the claim, provide the Subcontractor with a statement of the reasons for not
having done so;

(viii)

the provisions required under Section 17.1(c); and

(ix)

all other provisions required by this Agreement.

In each Subcontract that is more than $100,000, Design-Builder shall require
compliance with all Environmental Laws, and Design-Builder shall take such action
as JPA directs to enforce that requirement.

16.4.2

In each Major Subcontract, Design-Builder shall include the requirements under
Section 16.4.1 and the additional requirements that follow:

(a)

the Major Subcontract shall only be terminable for cause, unless JPA exercises a
termination for convenience under this Agreement, in which case Design-Builder
may terminate the Major Subcontractor for convenience;

(b)

the Major Subcontract shall include an indemnity from the Subcontractor in favor
of Design-Builder and the Indemnified Parties against any and all Losses in
connection with any breach of this Agreement, negligence, gross negligence,
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fraud, bad faith, recklessness, criminal conduct, intentional misconduct, breach of
Applicable Law or any other negligent or culpable act or omission by any DBRelated Entity, breach of Governmental Approvals, violation of any Applicable
Law, or breach of contract by the Subcontractor or any of its officers, employees,
agents or representatives; provided, however, that such indemnities shall not inure
to the benefit of an Indemnified Party so as to impose liability on the Major
Subcontractor for the active negligence of JPA, or to relieve JPA of liability for such
active negligence; and
(c)

16.5

the Major Subcontract shall include a covenant, expressly stated to survive its
termination, to promptly execute and deliver to JPA a new contract between the
Subcontractor and JPA on the same terms and conditions as the Major
Subcontract, in the event: (i) Design-Builder rejects the Major Subcontract in
bankruptcy or otherwise wrongfully terminates it; or (ii) JPA delivers notice for such
new contract following this Agreement’s termination or expiration.
Other Requirements

16.5.1

Under section 6109 of the Public Contract Code, no Subcontractor shall perform
Work if that Subcontractor is ineligible to perform work on public works projects
under section 1777.1 or 1777.7 of the Labor Code.

16.5.2

Design-Builder shall comply with all other subcontracting requirements in this
Agreement, including Exhibit 18D (State Requirements).

16.5.3

The amount of retainage to be withheld under Subcontracts shall not exceed the
amount withheld by JPA under this Agreement.

16.5.4

Within 10 days after issuance of NTP Phase 1B or NTP Phase 2 (as applicable),
Design-Builder shall complete and provide to JPA a schedule listing all current
Subcontractors for the applicable Phase, in the form of Exhibit 18C
(Subcontractor Identification Form). Design-Builder shall provide an updated
schedule monthly throughout the Work’s performance.

16.5.5

Design-Builder shall allow JPA access to all Subcontracts and records regarding
Subcontracts. Design-Builder shall deliver to JPA, within 10 days after execution,
true and complete copies of all Major Subcontracts, and within 10 days after
receipt of a request from JPA, true and complete copies of all other Subcontracts
as may be requested. At Design-Builder’s option, copies of the pages of the
Subcontracts delivered to JPA may be redacted to remove pricing information.

16.5.6

JPA may review the form of the Subcontract used by Design-Builder for the
Project and require modifications to such form to conform to the requirements in
this Agreement.

16.5.7

As a condition precedent to Completion of the Work or a Stage, Design-Builder
shall procure and provide to JPA the warranties described in this Agreement from
the relevant Subcontractor undertaking or supplying the work or item that is the
subject of the warranty.
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16.5.8

No warranty will be construed in any way to modify or limit any of the rights,
powers or remedies of JPA against Design-Builder under this Agreement or
otherwise under Applicable Laws.

16.5.9

If Design-Builder is unable to or fails for any reason to provide any warranty
required under this Agreement:

(a)

Design-Builder is deemed to have provided the warranty itself on like terms;

(b)

JPA will be entitled to elect to take an assignment of all the right, title and interest
in Design-Builder’s rights against the Subcontractor in relation to the Project
Assets; and

(c)

for the purpose of Section 16.5.9(b), Design-Builder irrevocably appoints JPA as
its lawful attorney to execute any instrument necessary to give effect to the
assignment.

16.5.10 No assignment of any warranty under Section 16.5.9(b) will be construed in any
way to modify or limit any of JPA’s rights, powers or remedies against DesignBuilder under this Agreement or Applicable Laws.
17.

EQUAL EMPLOYMENT OPPORTUNITIES; LABOR; PREVAILING WAGE;
SUBCONTRACTING
17.1

Equal Employment Opportunity

(a)

Without limiting Design-Builder’s obligations under Exhibit 18D (State
Requirements), Design-Builder shall not discriminate against any employee or
applicant for employment because of race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age,
sexual orientation, pregnancy, denial of medical and family care leave or
pregnancy disability leave, or military and veteran status for any portion of the
Work.

(b)

Design-Builder will take affirmative action to ensure that employees are treated
during employment or training without regard to their race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical condition,
genetic information, marital status, sex, gender, gender identity, gender
expression, age, sexual orientation, pregnancy, denial of medical and family care
leave or pregnancy disability leave, or military and veteran status.

(c)

Design-Builder shall: (i) require each Subcontractor to comply with the
requirements in Section 17.1(a); (ii) include Section 17.1(a) in every Subcontract
to which it is a party (including purchase orders and in every subcontract of any
DB-Related Entity for the Work); and (iii) require that they be included in all
subcontracts at lower tiers, so that such provisions will be binding upon each
subcontractor. Failure by Design-Builder to comply with the requirements in
Section 17.1(a) shall be a material breach of this Agreement, which may result in
the termination of this Agreement or such other remedy as JPA deems appropriate
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(subject to Design-Builder’s rights to notice and opportunity to cure in this
Agreement).
(d)

17.2

Design-Builder confirms that Design-Builder has an equal employment opportunity
policy ensuring equal employment opportunity without regard to race, color,
national origin, sex, age, religion or handicap; and that Design-Builder maintains
no employee facilities segregated on the basis of race, religious creed, color,
national origin, ancestry, physical disability, mental disability, medical condition,
genetic information, marital status, sex, gender, gender identity, gender
expression, age, sexual orientation, or military and veteran status. Design-Builder
shall comply with all Applicable Laws relating to equal employment opportunity and
nondiscrimination, including those in Exhibit 18 (Federal and State Requirements),
and shall require its Subcontractors to comply with such provisions.
Labor Standards

(a)

In performing the Work, Design-Builder shall comply, and require all
Subcontractors to comply, with all applicable federal and State labor, occupational
safety and health laws and orders, including payment of prevailing wages.

(b)

Design-Builder shall maintain emergency first aid treatment in compliance with the
Federal Occupational Safety and Health Act of 1970 (29 U.S.C. § 651 et seq.), and
CCR, Title 8, Industrial Relations Division 1, Department of Industrial Relations,
Chapter 4. Design-Builder certifies that it is aware of and has complied with the
provisions of California Labor Code section 5401.7, which requires every employer
to adopt a written injury and illness prevention program.

(c)

By the 15th day of each month during the term of this Agreement, Design-Builder
shall submit to JPA certified payroll records for all employees of Design-Builder
and Subcontractors at all tiers for the preceding calendar month, provided that
such obligation only applies to employees directly involved in the Work. These
records shall be certified, prepared and submitted to JPA and the California
Department of Industrial Relations (DIR) (as applicable) in accordance with
Applicable Laws, including Labor Code sections 1771.4 and 1776.

(d)

In the event a prevailing wage law violation is discovered, JPA will provide notice
to Design-Builder of such violation, and if Design-Builder fails to resolve that
violation with 30 days after such notice is provided, JPA shall withhold from
Design-Builder an amount equal to the amount of underpayment and any
applicable penalties that may be assessed in connection with such violation, until
the violation is resolved.

(e)

All individuals performing the Work shall be appropriately qualified, experienced,
competent and skilled in the performance of the portion of the Work assigned and
related obligations of Design-Builder in accordance with this Agreement and Good
Industry Practice.

(f)

Design-Builder shall at all times enforce strict discipline and good order among all
personnel performing the Work, including its employees and Subcontractors.

East County AWP
Package #4

Page 104 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(g)

If any individual performing any portion of the Work is unfit or lacks required
qualifications, skill, competence, experience, licensing, certification, registration,
permit, approval, bond or insurance or is not performing the Work in a proper, safe
and skillful manner, then Design-Builder shall, or shall cause the applicable
Subcontractor to, remove such individual who shall not be re-employed for any
portion of the Work.

(h)

If, after notice and reasonable opportunity to cure, Design-Builder either (i) fails to
take action as required by Section 17.2(g) or (ii) fails to ensure that appropriately
qualified, skilled, experienced, competent, licensed, certified, registered, permitted
and approved personnel are furnished for the proper performance of the Work,
then JPA may suspend the affected portion of the Work by delivering to DesignBuilder notice of such suspension. Such suspension shall in no way relieve
Design-Builder of any obligation contained in this Agreement.

17.3

Labor Code Requirements

(a)

Design-Builder shall comply and cause its Subcontractors to comply with the
provisions of the Labor Code and implementing regulations, including
requirements with respect to prevailing wages (including all Davis-Bacon
prevailing wage requirements), and employment and training of apprentices, as
described in Exhibit 18 (Federal and State Requirements).

(b)

Design-Builder shall comply with the applicable provisions of the Labor Code and
implementing regulations relating to labor nondiscrimination, and with the
applicable federal requirements, including those in Exhibit 18 (Federal and State
Requirements).

(c)

The DIR is responsible for monitoring and enforcing prevailing wage requirements
of applicable labor laws so that all contractors working on the Project are in
compliance with State (Division 2, Part 7, Chapter 1 of the Labor Code) prevailing
wage statutes and regulations. Accordingly, the Project is subject to the
requirements of DIR’s compliance monitoring and enforcement program in Title 8,
Chapter 8, Subchapter 4.5 of the CCR, which include, among other requirements,
the obligation to provide payroll records directly to the DIR Labor Commissioner.

(d)

Exhibit 18D (State Requirements) provides information regarding a number of
labor compliance requirements applicable to this Agreement under Labor
Code section 1776. The labor compliance requirements do not constitute an
exhaustive list, and additional labor compliance requirements may apply to this
Agreement under other Applicable Laws.

(e)

Design-Builder shall post a notice at the Site containing the following language:
“This public works project is subject to monitoring and
investigative activities by the Division of Labor Standards
Enforcement (DLSE), Department of Industrial Relations,
State of California. This notice is intended to provide
information to all workers employed in the execution of the
contract for public work and to all contractors and other
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persons having access to the job site to ensure compliance
with and enforcement of prevailing wage laws on public
works projects.
The prevailing wage laws require that all workers be paid at
least the minimum hourly wage as determined by the
Director of Industrial Relations for the specific classification
(or type of work) performed by workers on the Project.
These rates are listed on a separate job site posting of
minimum prevailing rates required to be maintained by the
public entity which awarded the public works contract.
Complaints concerning nonpayment of the required
minimum wage rates to workers on this Project may be filed
with the office of the DLSE.
Complaints should be filed in writing immediately upon
discovery of any violations of the prevailing wage laws due
to the short period of time following the completion of the
project that the CMU may take legal action against those
responsible.
Complaints should contain details about the violations
alleged (for example, wrong rate paid, not all hours paid,
overtime rate not paid for hours worked in excess of 8 hours
per day or 40 hours per week, etc.) as well as the name of
the employer, the public entity which awarded the public
works contract, and the location and name of the project.
For general information concerning the prevailing wage
laws and how to file a complaint concerning any violation of
these prevailing wage laws, you may contact any DLSE
office. Complaint forms are also available at the Department
of
Industrial
Relations
website
found
at
www.dir.ca.gov/dlse/PublicWorks.html.”
(f)

17.4

Whenever Design-Builder has knowledge that any actual or potential labor dispute
may delay its performance under this Agreement, Design-Builder shall
immediately notify and submit all relevant information to JPA.
Prevailing Wages

(a)

Design-Builder shall comply, and cause its Subcontractors to comply, with all
applicable requirements of Division 2, Part 7, Chapter 1 of the Labor Code,
including those in Exhibit 18D (State Requirements).

(b)

If it is found that a Design-Builder employee or a Subcontractor has been or is
being paid a wage rate less than that required to be paid by this Agreement to be
paid, JPA may declare a Design-Builder Default.
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17.5

Disadvantaged Business Enterprises

Design-Builder shall:
(a)

make good faith efforts to comply with the goals stated in the DBE Participation
Plan; and

(b)

report at least once every six months on the implementation of such plan, including
on the matters set out in such plan and any other matters required by the JPA
Representative.

17.6

Work under Approved Subcontract Agreements Not to be Varied

17.6.1
(a)

Design-Builder shall:
not vary the work which is the subject of an Approved Subcontract Agreement
unless:

(b)

(i)

the JPA Representative has provided Design-Builder with a Change Order
and that Change Order relates directly to the work that is the subject of the
Approved Subcontract Agreement; or

(ii)

Design-Builder makes a written request to the JPA Representative to
authorize it to issue a direction to a Subcontractor to vary the work and the
JPA Representative gives written consent to this request; and

indemnify JPA from any Losses it suffers or incurs arising in connection with any
variation to such work, which is not made in accordance with Section 17.6.1(a).

17.6.2

17.7

If Design-Builder terminates an Approved Subcontract Agreement:
(i)

Design-Builder shall complete the work that is the subject of the terminated
Approved Subcontract Agreement and bear the costs incurred by DesignBuilder in completing that work; and

(ii)

such costs will not form part of any costs to be reimbursed or paid to
Design-Builder under this Agreement, except to the extent that such costs
do not exceed the amount of the costs which would have been payable
under the terminated Approved Subcontract Agreement.

Performance of Work by Design-Builder or Affiliate

17.7.1
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Design-Builder and its Affiliates shall perform Work totaling not less than 30% of
the Construction Work included in the GMP (Phase 2). The dollar value included
in the percentage performed by Design-Builder and Affiliates shall include the
value of labor, materials and equipment to be incorporated or used in the Work
and directly purchased or performed by Design-Builder or Affiliates and shall not
include the value of subcontracted labor, materials and equipment, incorporated
or used in the Work.
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17.7.2

17.8

The designated percentage of Work to be performed by Design-Builder and its
Affiliates may not be reduced below the level specified in Section 17.7.1 by the
addition of Subcontractors added after the Effective Date.

Requirements for Self-Performed Work

17.8.1

Design-Builder or any Affiliate may only perform Work if:

(a)

the express written approval of the JPA Representative is obtained; and

(b)

Design-Builder and the JPA Representative agree in writing upon a Lump Sum
Scope of Work in accordance with Section 19.8 or other compensation structure
for the Work before its commencement.

17.8.2

For any scope of Work that Design-Builder or any Affiliate proposes to perform
in excess of the level specified in Section 17.7.1, Design-Builder shall submit to
JPA, on an Open Book Basis, a proposal that includes:

(a)

a detailed description of the scope of Work;

(b)

a detailed explanation of the effect of the proposed Work on the Project, including
cost savings, benefits to the Project and risks to the Project; and

(c)

any other information reasonably requested by JPA.

17.8.3

In JPA’s sole discretion, JPA may:

(a)

require Design-Builder to prepare an RFP document and solicit Subcontractors to
perform the Work proposed to be performed by Design-Builder or any Affiliate; and

(b)

select a third party to review Design-Builder’s proposal, the Affiliate’s proposal and
any other proposals for the proposed Work.

17.8.4

When calculating the costs for Work to be performed by Design-Builder or any
Affiliate, the following shall apply:

(a)

the costs for that Work shall not include costs that are also included in the Fixed
General Conditions Cost; and

(b)

notwithstanding Section 17.8.4(a), in determining the costs for that Work and
additional general conditions, Design-Builder may include costs that are directly
associated with that Work, which Design-Builder would not have incurred but for
that Work.

17.8.5

If the JPA Representative approves the Work under Section 17.8.1(a), DesignBuilder must obtain the JPA Representative’s written approval before
subcontracting the Work or otherwise performing it in a different manner.

17.8.6

Design-Builder shall enter into an Approved Subcontract Agreement as a precondition to any Affiliate’s commencement of any Work under this Section 17.8.
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18.

PROGRESS; HYDRAULIC MODELING; STARTUP, COMMISSIONING AND
ACCEPTANCE TESTING; COMPLETION
18.1

Progress and Time for Completion

Design-Builder shall regularly and diligently progress the Work in accordance with this Agreement
so as to achieve each Milestone by the applicable Milestone Deadline.
18.2

Hydraulic Modeling and Surge Analysis

18.2.1

Phase 1A Hydraulic Modeling and Surge Analysis Report

(a)

JPA will provide Design-Builder with the Phase 1A Hydraulic Modeling and Surge
Analysis Report for review and comment by the date specified in the Project
Specific Information.

(b)

Within five days after Design-Builder’s receipt of the Phase 1A Hydraulic Modeling
and Surge Analysis Report, Design-Builder shall provide to JPA:
(i)

comments to the Phase 1A Hydraulic Modeling and Surge Analysis Report;
or

(ii)

a signed certification from Design-Builder that (A) Design-Builder has
reviewed the Phase 1A Hydraulic Modeling and Surge Analysis Report,
including the Phase 1A Hydraulic Modeling and Surge Analysis Design
Information, and (B) such report and information is sufficient for DesignBuilder to complete the related aspects of the Project in accordance with
this Agreement (“Phase 1A Hydraulic Modeling and Surge Analysis
Report Certification”).

(c)

Within five days after Design-Builder’s receipt of any revised Phase 1A Hydraulic
Modeling and Surge Analysis Report, Design-Builder shall provide JPA with
comments or certification to that revised report. The process in this Section
18.2.1(c) shall repeat until Design-Builder provides to JPA the Phase 1A Hydraulic
Modeling and Surge Analysis Report Certification.

(d)

Except as set out in Section 18.2.3(d), once Design-Builder has certified the Phase
1A Hydraulic Modeling and Surge Analysis Report, any changes to the Phase 1A
Hydraulic Modeling and Surge Analysis Report shall be subject to JPA approval,
in its sole discretion, and shall not entitle Design-Builder to any Claim, Change or
Change Order.

18.2.2

Phase 1B Hydraulic Modeling and Surge Design Information

(a)

If required under Task 2.4 of the Scope of Work (Phase 1B), Design-Builder shall
timely provide JPA with Phase 1B Hydraulic Modeling and Surge Analysis
Information for JPA’s review and comment.

(b)

Within 10 days after JPA’s receipt of any Phase 1B Hydraulic Modeling and Surge
Analysis Design Information, JPA shall provide Design-Builder with either:
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(c)

(i)

comments to the Phase 1B Hydraulic Modeling and Surge Analysis Design
Information; or

(ii)

signed certification from the Package #3 Design-Builder that (A) the
Package #3 Design-Builder has reviewed the Phase 1B Hydraulic Modeling
Surge Analysis Design Information, and (B) such information is sufficient
for the Package #3 Design-Builder to complete the related aspects of the
Phase 1B Hydraulic Modeling and Surge Analysis (“Phase 1B Hydraulic
Modeling and Surge Analysis Design Information Certification”).

Within five days after Design-Builder’s receipt of any comments under Section
18.2.2(b)(i), Design-Builder shall revise the Phase 1B Hydraulic Modeling and
Surge Analysis Design Information to address those comments and provide JPA
with the revised Phase 1B Hydraulic Modeling and Surge Analysis Design
Information. The process in this Section 18.2.2(c) shall repeat until the Package
#3 Design-Builder provides to JPA the Phase 1B Hydraulic Modeling and Surge
Analysis Design Information Certification.

18.2.3

Phase 1B Hydraulic Modeling and Surge Analysis Report

(a)

If required under Task 2.4 of the Scope of Work (Phase 1B), JPA will provide
Design-Builder with the Phase 1B Hydraulic Modeling and Surge Analysis Report
for Design-Builder’s review and comment.

(b)

Within five days after Design-Builder’s receipt of the Phase 1B Hydraulic Modeling
and Surge Analysis Report, Design-Builder shall provide JPA:
(i)

comments to the Phase 1B Hydraulic Modeling and Surge Analysis Report;
or

(ii)

a signed certification from Design-Builder that (A) Design-Builder has
reviewed the Phase 1B Hydraulic Modeling and Surge Analysis Report and
(B) such information is sufficient for Design-Builder to complete the related
aspects of the Project in accordance with this Agreement (“Phase 1B
Hydraulic Modeling and Surge Analysis Report Certification”).

(c)

Within five days after receipt of any revised Phase 1B Hydraulic Modeling and
Surge Analysis Report, Design-Builder shall provide JPA with comments to that
report. The process noted in this Section 18.2.3(c) shall repeat until Design-Builder
provides to JPA the Phase 1B Hydraulic Modeling and Surge Analysis Report
Certification.

(d)

Once the Phase 1B Hydraulic Modeling and Surge Analysis Report Certification is
given, any changes to the certified Phase 1B Hydraulic Modeling and Surge
Analysis Design Information shall be subject to JPA approval, in its sole discretion,
and shall not entitle Design-Builder to any Claim, Change or Change Order.

18.2.4

Hydraulic Modeling and Surge Analysis Disputes

Any disagreement between or among JPA, Design-Builder and Package #3 Design-Builder
regarding any certification under this Section 18.2 (including the withholding of any such
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certification) must be submitted to dispute resolution pursuant to Section 29 within 21 days after
either Party’s receipt of comments or a certification under Sections 18.2.1(b), 18.2.2(b) or
18.2.3(b) that are the subject of the disagreement.
18.3

Design-Builder to Notify of Completion

Design-Builder shall give the JPA Representative written notice(s):
(a)

120, 90, 60 and 30 days before it anticipates achieving Completion of the Work or
any Stage; and

(b)

when Design-Builder determines that it has achieved Completion of the Work or
any Stage.

18.4

JPA Representative to Inspect Completion

18.4.1
(a)

Within 10 days after JPA receives notice under Section 18.3(b), the JPA
Representative will inspect the Work or the Stage and:
if satisfied that Completion has been achieved, issue a “Notice of Completion” to
JPA and Design-Builder that:

(b)

(i)

states the date upon which the JPA Representative determines Completion
was achieved;

(ii)

contains a list of any minor Defects, which (A) do not prevent the Work or
Stage from being reasonably capable of being used for its intended
purpose, and (B) can be corrected without prejudicing the convenient
occupation, use, operation and maintenance of the Work or the Stage; and

(iii)

provides reasonable details of the work remaining to be performed to
achieve Final Acceptance; or

if not satisfied that Completion has been achieved (including the resolution of any
minor Defects), issue a notice so advising Design-Builder and JPA.

18.4.2

If the JPA Representative issues a notice under Section 18.4.1(b), DesignBuilder shall:

(a)

proceed to bring the Work or the Stage (as applicable) to Completion; and

(b)

when it considers it has achieved Completion, give the JPA Representative written
notice to that effect (after which this Section 18.4 will reapply).

18.5

Final Acceptance Work

During the Final Acceptance Period, Design-Builder shall:
(a)

correct all Defects listed in the Notice of Completion by the date(s) specified by the
JPA Representative;
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(b)

perform the Final Acceptance Work;

(c)

do all things reasonably required by JPA and consistent with the scope of this
Agreement to ensure Commercial Operations is achieved by the Commercial
Operations Deadline; and

(d)

do all things reasonably required by JPA to ensure Final Acceptance is achieved
by the Final Acceptance Deadline.

18.6

Design-Builder to Notify of Final Acceptance

Design-Builder shall give the JPA Representative written notice(s):
(a)

30 days before it anticipates achieving Final Acceptance; and

(b)

when Design-Builder determines that it has achieved Final Acceptance.

18.7

JPA Representative to Inspect

18.7.1

Within 10 days after JPA receives notice under Section 18.6(b), the JPA
Representative will inspect the Work and:

(a)

if satisfied that Final Acceptance has been achieved, issue a “Notice of Final
Acceptance” to JPA and Design-Builder stating the date upon which the JPA
Representative determines Final Acceptance was achieved; or

(b)

if not satisfied that Final Acceptance has been achieved, issue a notice so advising
Design-Builder and JPA.

18.7.2

If the JPA Representative issues a notice under Section 18.7.1(b), DesignBuilder shall:

(a)

proceed to bring the Work to Final Acceptance; and

(b)

when it considers it has achieved Final Acceptance, give the JPA Representative
written notice to that effect (after which this Section 18.7 will reapply).

18.8

Notice of Completion and Notice of Final Acceptance

A Notice of Completion or Notice of Final Acceptance (as applicable) will not:
(a)

constitute approval of the Work or the Stage, nor will it be taken as an admission
or evidence that the Work or the Stage has been satisfactorily carried out in
accordance with this Agreement;

(b)

constitute an admission or evidence that the Work or the Stage complies with this
Agreement;

(c)

otherwise, constitute any approval, admission or evidence by JPA or the JPA
Representative of Design-Builder’s performance or compliance with this
Agreement; or

East County AWP
Package #4

Page 112 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(d)
18.9

prejudice any rights or remedies of JPA or the JPA Representative under this
Agreement or otherwise under Applicable Laws.
Liquidated Damages and Indemnity for Delay

18.9.1

If either:

(a)

Completion of the Work has not occurred by the Completion Deadline; or

(b)

Completion or other Milestone of any Stage, as agreed to by the Parties in the
Project Specific Information, is not achieved by its applicable Milestone Deadline,
then, in each case:

(c)

Design-Builder shall pay to JPA liquidated damages, which shall accrue at the
applicable rate specified in the Project Specific Information for every day after the
applicable Milestone Deadline until the first to occur of the following: (i) the relevant
Milestone is achieved; (ii) the Expiration Date; or (iii) 365 days after the Milestone
Deadline has elapsed; and

(d)

to the fullest extent permitted by law, Design-Builder shall release, defend,
indemnify and hold JPA free and harmless from any Losses in connection with:
(i)

JPA having to discharge Residuals into the Mission Gorge Trunk Sewer
(MGTS), including any additional treatment or process improvements; or

(ii)

The EMGFM not being available or operational to convey sewer flows that
exceed the capacity of the MGTS, including any SSO.

18.9.2

Except as set out in Section 18.9.1(d), liquidated damages under Section
18.9.1(c) shall constitute JPA’s sole right to monetary damages for delay to
Completion of the Work or delay described in Section 18.9.1(a) or 18.9.1(b).

18.9.3

The Parties agree that, except as set out in Section 18.9.1(d), the liquidated
damages under Section 18.9.1(c): (a) are reasonable and represent good faith
estimates and evaluations by the Parties as to the actual, potential damages or
harm JPA would incur as a result of delay described in Section 18.9.1(a) or
18.9.1(b); and (b) do not constitute a penalty.

18.9.4

The Parties intend for the liquidated damages described in Section 18.9.1(c) to
constitute “liquidated damages” as such term is used in Government Code
section 53069.85 to the extent said statute may apply and to constitute “stipulated
damages” to the extent that said statute is not applicable.

18.10 Assistance in Transition
18.10.1 Design-Builder shall do all things reasonably required by JPA to ensure the
smooth and orderly transfer of responsibility for the Project Assets to JPA or its
nominee at the end of the Phase 2, including:
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19.

(a)

meeting with JPA and such other persons, as required by JPA, to discuss the
Project, the other Packages, or any other aspects of the East County AWP Project;

(b)

providing sufficient information to JPA and its nominee to determine the status and
condition of the Project Assets; and

(c)

complying with the Scope of Work (Phase 2).

PAYMENTS TO DESIGN-BUILDER
19.1

Payments for Phase 1A

JPA will pay Design-Builder monthly progress payments for completed Phase 1A Work as follows:
(a)

the Cost of the Work (including amounts charged to the Cost of the Work
Contingency), based on the value of the Phase 1A Work carried out during that
month, as shown in the Monthly Project Status Report; plus

(b)

the monthly portion of the Design-Builder’s Fee for Phase 1A, prorated based on
the percentage of the total Cost of the Work for Phase 1A incurred during that
month, as described in Section 19.1(a); plus

(c)

amounts charged to the Design-Builder’s Contingency for Phase 1A during that
month; plus

(d)

premiums for Bonds and insurance associated with Phase 1A in accordance with
Section 19.4; plus

(e)

upon JPA’s final acceptance of the Phase 1A Work, any unpaid portion of the
Design-Builder’s Fee for Phase 1A,
provided the sum of the amounts invoiced under this Section 19.1 may not exceed
the applicable NTE (Phase 1A) to complete the Phase 1A Work.

19.2

Payments for Phase 1B

If JPA issues NTP Phase 1B, JPA will pay Design-Builder monthly progress payments for
completed Phase 1B Work as follows:
(a)

the Cost of the Work (including amounts charged to the Cost of the Work
Contingency), based on the value of the Phase 1B Work carried out during that
month, as shown in the Monthly Project Status Report; plus

(b)

the monthly portion of the Design-Builder’s Fee for Phase 1B, prorated based on
the percentage of the total Cost of the Work for Phase 1B which has been incurred
during that month, as described in Section 19.2(a); plus

(c)

amounts charged to the Design-Builder’s Contingency for Phase 1B during that
month; plus
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(d)

premiums for Bonds and insurance associated with Phase 1B in accordance with
Section 19.4; plus

(e)

upon JPA’s final acceptance of the Phase 1B Work, any unpaid portion of the
Design-Builder’s Fee for Phase 1B,
provided the sum of the amounts invoiced under this Section 19.2 may not exceed
the applicable NTE (Phase 1B) for the completed Phase 1B Work or Stage.

19.3

Payments for Phase 2

If JPA issues NTP Phase 2, JPA will pay Design-Builder monthly progress payments for
completed Phase 2 Work as follows:
(a)

the Cost of the Work (including amounts charged to the Cost of the Work
Contingency), based on the value of the Phase 2 Work carried out during that
month, as shown in the Monthly Project Status Report; plus

(b)

the monthly portion of the Fixed General Conditions Cost, prorated based on the
percentage of the total Cost of the Work for Phase 2 incurred during that month,
as described in Section 19.3(a); plus

(c)

the monthly portion of the Design-Builder’s Fee for Phase 2, prorated based on the
percentage of the total Cost of the Work for Phase 2 incurred during that month,
as described in Section 19.3(a); plus

(d)

amounts charged to the Design-Builder’s Contingency for Phase 2 during that
month; plus

(e)

premiums for Bonds and insurance associated with Phase 2 in accordance with
Section 19.4; plus

(f)

the Incentive (if any), in accordance with Section 19.11; plus

(g)

upon Final Acceptance, any unpaid portion of the Fixed General Conditions Cost
and Design-Builder’s Fee for Phase 2,
provided the sum of the amounts invoiced under this Section 19.3 may not exceed
the applicable GMP (Phase 2) for the completed Phase 2 Work or Stage.

19.4

Payment for Bonds and Insurance

19.4.1

JPA shall reimburse Design-Builder for bond and insurance premiums actually
paid, without markup, and not to exceed the amounts stated in the Project
Specific Information. With each invoice for payment of Bond or insurance
premiums, Design-Builder shall submit to JPA receipts or other documentation
required by JPA as to the amount paid.

19.4.2

Design-Builder may invoice those pass-through amounts no earlier than:
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(a)

the first invoice following NTP Phase 1A, for the portion of the NTE (Phase 1A)
allocated to bond and insurance premiums for Phase 1A Work;

(b)

the first invoice following NTP Phase 1B for the portion of the NTE (Phase 1B)
allocated to bond and insurance premiums for Phase 1B Work; and

(c)

the first invoice following NTP Phase 2, for the portion of the GMP (Phase 2)
allocated to bond and insurance premiums for Phase 2 Work.

19.4.3

19.5

Design-Builder shall not be entitled to be paid for any difference between the notto-exceed amounts stated in the Project Specific Information and the amounts
payable under Section 19.4.1.

Allowance Items and Allowance Values.

19.5.1

The Parties shall:

(a)

collaborate in good faith to review the Allowance Items and Allowance Values
based on design information then available to determine Allowance Values that
constitute reasonable estimates for the associated Allowance Items; and

(b)

collaborate in good faith during design preparation to develop Construction
Documents consistent with the Allowance Values.

19.5.2

For each Allowance Item, the JPA Representative will give Design-Builder a
written instruction either deleting that Allowance Item from this Agreement or
requiring Design-Builder to proceed with the relevant Allowance Item (before
Design-Builder may perform the Allowance Item).

19.5.3

If any Allowance Item is deleted from this Agreement:

(a)

the applicable Target Cost of the Work and NTE or GMP will be reduced by the
Allowance Value;

(b)

the Design-Builder’s Fee for the Phase in which that Allowance Item would have
been performed will be reduced proportionately, as shown below:
Reduction in Design-Builder’s Fee = (Allowance Value of Deleted
Allowance Item ÷ Target Cost of the Work);
and

(c)

JPA may engage an Other Contractor to carry out the Allowance Item or perform
that Allowance Item itself.

19.5.4
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19.5.5

Subject to Section 19.5.6, if an Allowance Item’s actual cost differs from the
stated Allowance Value, then the applicable Target Cost of the Work, DesignBuilder’s Fee and any applicable NTE or GMP shall be adjusted accordingly by
Change Order; provided, Design-Builder shall submit to JPA written notice of the
difference between the actual cost and the Allowance Value. The amount of the
Change Order shall identify the difference between actual cost incurred by
Design-Builder for the particular Allowance Item and the Allowance Value and
reflect a proportional adjustment to the Design-Builder’s Fee.

19.5.6

If an Allowance Item’s actual cost is less than the stated Allowance Value, JPA
may (in its sole discretion) authorize Design-Builder to allocate any unused
amount to another existing Allowance Item in the same Phase.

19.6

Contingencies in Subcontracted Work

19.6.1

Without limiting Section 19.5 and subject to Section 19.6.2, Design-Builder
acknowledges and agrees that each Subcontractor engaged to perform Work on
a lump sum basis:

(a)

is deemed to have allowed in its lump sum for all Work that may be required of
such Subcontractor, except for any Change due to a Relief Event or Change Order
directed by JPA; and

(b)

will not be entitled to any increase in the lump sum or to make any other Claim
against JPA arising in connection with any Change in the scope of that
Subcontractor’s portion of the Work from that anticipated by the Subcontractor
when it proposed its lump sum, except for any additional Work due to a Relief
Event or Change Order directed by JPA,
and Design-Builder shall ensure that the foregoing terms are reflected in the terms
of each relevant Approved Subcontract Agreement.

19.6.2

Design-Builder acknowledges and agrees that nothing in this Section 19.6:

(a)

confers any rights or entitlements on Design-Builder;

(b)

relieves Design-Builder from, or alters or affects, Design-Builder’s liabilities or
responsibilities whether under this Agreement or under Applicable Laws; or

(c)

prejudices JPA‘s rights against Design-Builder whether under this Agreement or
under Applicable Laws.

19.7

Calculation of Fixed General Conditions Cost

19.7.1

All Fixed General Conditions Costs shall be established in accordance with this
Section 19.7 and Exhibit 13 (Cost of the Work).

19.7.2

If JPA accepts (in its sole discretion) the Fixed General Conditions Cost proposed
in the Phase 2 GMP Proposal or in connection with any Stage under Section
9.11, then after issuance of NTP for Phase 2 or that Stage:
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(a)

Design-Builder shall no longer be reimbursed for any portion of the Cost of the
Work included in the Fixed General Conditions Cost;

(b)

with respect to Fixed General Conditions Cost proposed in the Phase 2 GMP
Proposal, Exhibit 13 (Cost of the Work) shall be amended to reflect such change
as part of the Phase 2 Amendment;

(c)

Design-Builder’s sole compensation for the costs specified in Section 1.4 of Exhibit
13 (Cost of the Work) shall be through payment of the Fixed General Conditions
Cost;

(d)

payment of the Fixed General Conditions Cost shall be based on the Baseline
Phase 2 Project Schedule; provided that if Design-Builder achieves Final
Acceptance earlier than the Final Acceptance Deadline, then Design-Builder may
invoice JPA for the remaining unpaid balance of the Fixed General Conditions Cost
in accordance with Section 19.14.1(b)(xi); and

(e)

no Fixed General Conditions Cost shall be modified for any reason, except as
permitted under Section 19.7.3.

19.7.3

The Fixed General Conditions Cost may only be modified where a JPA-Caused
Delay or Change in Law qualifies as a Compensable Event under Section 21.3.
Any such modification shall be added to the Fixed General Conditions Cost by a
Change Order and valued as follows:

(a)

Design-Builder shall be entitled to receive a liquidated daily rate for each day that
a Milestone Deadline is extended pursuant to Section 21.3 for a JPA-Caused
Delay or Change in Law that qualifies as a Compensable Event (“DesignBuilder’s Delay Rate”);

(b)

the Design-Builder’s Delay Rate shall be calculated by dividing the Fixed General
Conditions Cost by the number of days in Phase 2 or the Stage (as applicable), as
provided in the most recent version of the Project Schedule before the qualifying
JPA-Caused Delay or Change in Law; and

(c)

the Design-Builder’s Delay Rate shall be multiplied by the number of days a
Completion Deadline is extended pursuant to Section 21.3, and the result shall
constitute the “Extended General Conditions Cost.”

19.7.4

The Design-Builder’s Delay Rate shall not apply for any delay to the Work or a
Stage occurring after its Date of Completion.

19.7.5

The Parties agree that the Design-Builder’s Delay Rate is reasonable, does not
constitute a penalty and represents the Parties’ good faith estimates and
evaluations as to the actual, potential damages or harm Design-Builder would
incur as a result of delay to the Work.
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19.8

Lump Sum Amounts

19.8.1

The Parties may negotiate a lump sum amount for specific scopes of the Work
(“Lump Sum Scope of Work”) for incorporation into the Project Specific
Information or documentation through a Change Order.

19.8.2

Any agreement regarding a Lump Sum Scope of Work shall include the following
information:

(a)

a description of the Lump Sum Scope of Work;

(b)

an updated Schedule of Values that incorporates the lump sum amount and an
activity level of detail equivalent (as determined in JPA’s sole discretion) to the
Project Schedule; and

(c)

any milestone dates or deadlines associated with the Lump Sum Scope of Work.

19.8.3

For each Lump Sum Scope of Work, Design-Builder shall be compensated
pursuant to the Schedule of Values, based on the percentage of the Lump Sum
Scope of Work that has been completed.

19.8.4

Design-Builder shall not request reimbursement for costs subject to the lump sum
amount, unless those costs are specified in an invoice as being subject to the
lump sum amount.

19.8.5

The agreed lump sum amount for a Lump Sum Scope of Work may only be
modified via Change Order.

19.9

Contingencies

19.9.1

(a)

(b)

Contingencies are available for Design-Builder’s exclusive use for the
unanticipated costs provided in this Section 19.9.1, which Design-Builder has
incurred and which are not the basis for a Change Order under this Agreement.
Any NTE or GMP agreed by the Parties in accordance with this Agreement shall
include the Cost of the Work Contingency and the Design-Builder’s Contingency.
The “Cost of the Work Contingency” is reimbursed as Cost of the Work and shall
include appropriate contingency for all risks allocated to Design-Builder under this
Agreement. The Cost of the Work Contingency is available to Design-Builder for
any items that constitute Cost of the Work, including:
(i)

trade buy-out differentials;

(ii)

escalation of materials, labor, or equipment; and

(iii)

repairing, replacing or rebuilding the Project Assets in connection with a
Force Majeure Event to the extent permitted under Section 21.4.2.

The “Design-Builder’s Contingency” is available to Design-Builder for the
following items:
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(c)

(i)

overtime or acceleration;

(ii)

costs incurred by Design-Builder in repairing or correcting Defects
(excluding any warranty or corrective Work performed after Final
Acceptance), provided that such Defect was beyond Design-Builder’s
reasonable control or caused by the ordinary mistakes or inadvertence, and
not the negligence, of Design-Builder or those working by or through
Design-Builder; and

(iii)

subject to Section 19.9.1(b)(ii), Subcontractor or other tier defaults
(including incorrect or incomplete Work) to the extent not compensated by
any surety or bond and provided that Work was beyond Design-Builder’s
reasonable control or caused by the ordinary mistakes or inadvertence, and
not the negligence, of Design-Builder.

JPA may, in its sole discretion, approve other costs that may be reimbursed under
a Contingency.

19.9.2

Design-Builder shall be reimbursed for Contingencies in the same manner as the
Cost of the Work, provided that:

(a)

Design-Builder’s compensation for the Cost of the Work Contingency or the
Design-Builder’s Contingency shall not cumulatively exceed the applicable amount
in the Project Specific Information without a written Change Order;

(b)

Design-Builder shall not be entitled to any increase in the Design-Builder’s Fee for
items reimbursed as part of the Design-Builder’s Contingency or the Cost of the
Work Contingency; and

(c)

Design-Builder shall not be entitled to use the Contingencies for payment of
liquidated damages under this Agreement.

19.9.3

Before the final accounting, no Contingencies are available to JPA for any
reason, including changes in scope or any other item which would enable DesignBuilder to increase an NTE or GMP under this Agreement.

19.9.4

Design-Builder shall provide JPA notice of all anticipated charges against the
Contingencies and shall provide JPA as part of the monthly report an accounting
of the Contingencies, including all reasonably foreseen uses or potential uses of
the Contingency in the upcoming three months.

19.9.5

Design-Builder agrees that:

(a)

with respect to any expenditure from the Contingencies relating to a Subcontractor
default or an event for which insurance or bond may provide reimbursement,
Design-Builder will in good faith exercise reasonable steps to obtain performance
from the Subcontractor and/or recovery from any surety or insurance company;

(b)

if Design-Builder is subsequently reimbursed for any such expenditure from the
Contingencies, then such amounts will be credited back to the applicable
Contingency;
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(c)

Design-Builder may only utilize a Contingency to cover such costs if both (i) the
Contingency has not already been expended, and (ii) the cost occurs before Final
Acceptance; and

(d)

Design-Builder may not use a Contingency for items or costs that arise as a result
of Design-Builder’s negligence or that are covered by the Design-Builder’s Fee or
the Fixed General Conditions Cost.

19.9.6

At the conclusion of the Project, any savings from the Contingencies shall be
allocated as follows:

(a)

any savings from the Cost of the Work Contingency shall remain with JPA;

(b)

any savings from the Design-Builder’s Contingency for Phase 1A and Phase 1B
shall remain with JPA; and

(c)

any savings from the Design-Builder’s Contingency for Phase 2 shall be allocated
between the Parties in accordance with Section 19.11.

19.10 Unit Prices
(a)

The Table of Rates and Prices includes unit prices agreed on by the Parties.

(b)

Design-Builder shall provide to JPA an accounting of all such unit prices incurred
during the Work. Such accounting shall include identification of the unit price and
the number of units actually incurred.

(c)

Design-Builder shall only be compensated for those unit prices that are specified
in the agreed-upon Table of Rates and Prices and that are actually incurred and
submitted for reimbursement in an invoice.

(d)

Design-Builder shall be compensated for all unit prices within the applicable GMP.

19.11 Incentive for Phase 2 Work
19.11.1 If Design-Builder does not exhaust the Design-Builder’s Contingency allocated to
the Phase 2 Work, the remaining amount of the Design-Builder’s Contingency
(“Savings”) shall be shared between the Parties as follows:
(a)

70% of the Savings to remain with JPA; and

(b)

30% of the Savings to be paid to Design-Builder.

19.11.2 The Savings shall be calculated and paid as part of final payment for the Phase
2 Work under Section 19.14, with the understanding that to the extent DesignBuilder incurs costs after the Final Acceptance Date which would have been
payable to Design-Builder as a Cost of the Work, the Parties shall recalculate the
Savings in light of the costs so incurred, and compensation payable to DesignBuilder shall be adjusted accordingly.
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19.11.3 As conditions precedent to Design-Builder’s entitlement to any Savings under
this Section 19.11:
(a)

Design-Builder must have achieved Completion of the Work on or before the
Completion Deadline; and

(b)

Design-Builder must have agreed to release JPA from all Claims in connection
with all Work performed during Phase 1A, Phase 1B and Phase 2 in accordance
with Section 19.14.1(b)(v).

19.12 Invoices
Design-Builder shall submit to the JPA Representative an invoice on account of all amounts
then payable by JPA to Design-Builder under this Agreement:
(a)

monthly, at the times specified in the Project Specific Information (Phase 1A)
(unless some other period is agreed to by the Parties in writing), until the Expiration
Date;

(b)

in the format set out in Exhibit 11 (Form of Application and Certificate for Payment)
or in any other format which the JPA Representative may reasonably require;

(c)

which is based on the applicable Table of Rates and Prices to the extent this is
relevant;

(d)

which shows separately the amounts (if any) claimed on account of:
(i)

(e)

Cost of the Work payable to:
A.

Subcontractor(s); and

B.

Design-Builder;

(ii)

Design-Builder’s Fee;

(iii)

Fixed General Conditions Cost;

(iv)

Design-Builder’s Contingency;

(v)

Lump Sum Scope of Work;

(vi)

premiums for Bonds and insurance;

(vii)

Incentive; and

(viii)

all other amounts then payable by JPA to Design-Builder under this
Agreement;

which provides a current, up-to-date Project Schedule and PSR;
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(f)

which provides a current, up-to-date Schedule of Values for any Lump Sum Scope
of Work; and

(g)

which sets out or attaches sufficient details, calculations, receipts, supporting
documentation and other information on an Open Book Basis with respect to all
amounts claimed by Design-Builder:
(i)

to enable the JPA Representative to fully and accurately determine (without
needing to refer to any other documentation or information) the amounts
then payable by JPA to Design-Builder under this Agreement; and

(ii)

including any such documentation or information, which the JPA
Representative may by written notice from time to time require DesignBuilder to set out or attach, whether in relation to a specific invoice or all
invoices generally.

19.13 Payment by JPA
19.13.1 Within 30 days after JPA’s receipt of a complete invoice that satisfies all the
requirements in Section 19.12, JPA shall approve or dispute all or a portion of
such invoice. JPA shall provide Design-Builder the reason(s) for any disputed
portions of such invoice and withhold the disputed amount, and Section 19.20
shall apply. JPA shall pay Design-Builder the undisputed amount of such invoice
approved for payment less any applicable Retainage and less any amounts that
JPA is otherwise entitled to withhold or deduct under this Agreement.
19.13.2 No payment by JPA is or shall be construed as: (a) evidence of the value of Work,
(b) evidence that the Work has been satisfactorily carried out in accordance with
this Agreement, (c) an admission of liability by JPA, (d) an approval by JPA of
Design-Builder performance or compliance with this Agreement, (e) an
acknowledgement that JPA has inspected or accepted the Work, or (f) a waiver
of any Claim or right that JPA may then or thereafter have, including among
others, warranty and indemnity rights.
19.13.3 All payments made by JPA shall be subject to correction or adjustment in
subsequent progress reviews and payments.
19.14 Final Invoice and Notice for Phase 2 Work
19.14.1 Final payment for the Phase 2 Work shall not become due to Design-Builder
under this Agreement until:
(a)

all conditions to Final Acceptance required under this Agreement have been
satisfied; and

(b)

Design-Builder submits to JPA an invoice for final payment showing the proposed
total amount due to Design-Builder, including Retainage, which invoice shall
include:
(i)
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(ii)

a list of all outstanding or pending Design-Builder requests for Change
Order and all existing or threatened claims, Liens and stop payment notices
by Subcontractors, Utility Owners, or other third parties relating to the
Project, stating the amount at issue associated with each such notice;

(iii)

complete and legally effective releases or waivers of Liens and stop
payment notices, in the applicable forms required under Civil Code sections
8132 through 8138, from all Persons legally eligible to file Liens and stop
payment notices in connection with the Work; except that (as applicable)
Design-Builder may provide release bonds, or other security acceptable to
JPA, in amounts equal to 125% of amounts claimed in any stop payment
notices filed in connection with the Project;

(iv)

consent of each Surety to the final payment for Phase 2 Work;

(v)

an executed release from Design-Builder for any Claims that arise in
connection with the Work that survive the final payment, including an
express and unconditional waiver and release sufficient to waive any rights
and benefits Design-Builder may have under section 1542 of the Civil
Code, which shall release and waive any Claims against the Indemnified
Parties, excluding only those Claims under dispute at the time such release
is given; such release shall be accompanied by an affidavit from DesignBuilder certifying that:
A.

all Work has been performed and completed in accordance with this
Agreement;

B.

it has resolved any Claims made by Subcontractors, Utility Owners,
and others against Design-Builder or the Project;

C.

it has no reason to believe that any Person has a valid Claim against
Design-Builder or the Project which Design-Builder has not
provided notice of to JPA as of the date of the invoice for final
payment; and

D.

all guarantees and warranties required hereunder, including
Subcontractor warranties, are in full force and effect;

(vi)

bills of sale or other instruments of title transfer or assignment with respect
to Intellectual Property (excluding Proprietary Intellectual Property), as
requested by JPA, free and clear of Liens, claims and encumbrances;

(vii)

bills of sale or other instruments of title transfer or assignment with respect
to the items specified in Section 28(d);

(viii)

affidavits of prevailing wages paid, signed and submitted by Design-Builder
and each Subcontractor required to submit such an affidavit under Labor
Code section 1775(b)(4) in the form required under Applicable Laws;

(ix)

assignment to JPA of all right, title and interest in and to all claims and
causes of action it might have under section 4 of the Clayton Act (15 U.S.C.
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§ 15) or under the Cartwright Act (Chapter 2 (commencing with section
16700) of Part 2 of Division 7 of the Business and Professions Code),
arising from purchases of goods, services, equipment, hardware, software
or materials in accordance with this Agreement or any Subcontract;

(c)

(x)

an accounting of any Savings and the allocation of that Savings and the
Incentive under Section 19.11;

(xi)

an accounting of any remaining portion of the Fixed General Conditions
Cost and Design-Builder’s Fee for Phase 2, which has not yet been paid
by JPA; and

(xii)

such other supporting documentation to enable JPA to fully an accurately
determine (without needing to refer to any other documentation or
information) the amounts payable by JPA to Design-Builder, including any
information reasonably requested by JPA.

JPA may withhold amounts for any Claims under dispute at the time a release is
given under Section 19.14.1(b)(v) in accordance with Sections 19.17.1(f) and
19.17.2. After the dispute is resolved, Design-Builder shall comply with this Section
19.14.1 as a precondition to final payment any amount no longer in dispute.

19.15 Interest
19.15.1 Any amounts that Design-Builder owes to JPA under this Agreement shall earn
interest from the date such amounts are due to JPA at the lesser rate of either
(a) 10% per annum or (b) the maximum rate allowable under Applicable Laws.
19.15.2 If payment of any undisputed amount from JPA to Design-Builder is made after
the 30th day following the proper submission of an undisputed and properly
completed invoice in accordance with Section 19.12 or 19.14 (as applicable),
then the payment shall include interest on the amount owing, at the rate in Code
of Civil Procedure section 685.010(a), from the 30th day after the payment was
due until the date of payment.
19.15.3 Interest shall not accrue on Retainage or monies withheld pursuant to stop
notices or the final payment under this Agreement.
19.16 Correction of Payment Statements
In any payment statement given by the JPA Representative, the JPA Representative may:
(a)

correct any error in any previous payment statement; and

(b)

modify any previous payment statement.
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19.17 Deductions, Exclusions and Limitations on Payment
19.17.1 Retainage
(a)

(b)

(c)

JPA shall withhold funds (“Retainage”) from each payment to be made to DesignBuilder under this Agreement:
(i)

during Phase 1A until Design-Builder achieves Phase 1B Approval, the
Retainage shall be an amount equal to 5% of the payment amount for the
Phase 1A Work;

(ii)

during Phase 1B until Design-Builder achieves Phase 2 Approval, the
Retainage shall be an amount equal to 5% of the payment amount for the
Phase 1B Work; and

(iii)

during Phase 2 until the Date of Completion of the Work, the Retainage
shall be an amount equal to 5% of the payment amount for the Phase 2
Work.

Except as otherwise provided in Section 19.17.1(d), the earliest dates for release
of Retainage are as follows:
(i)

Retainage for Phase 1A Work, 30 days after achievement of Phase 1B
Approval;

(ii)

Retainage for Phase 1B Work 30 days after achievement of Phase 2
Approval; and

(iii)

Retainage for Phase 2 Work and Final Acceptance Work, as follows: (A)
50% of the Retainage 30 days after JPA approves Completion of the Work;
and (B) the remaining 50% of the Retainage 60 days after JPA approves
Final Acceptance.

Except as otherwise provided in Section 19.17.1(d), no portion of any Retainage
shall be released until the following conditions have been met:
(i)

all liquidated damages have been paid to JPA in accordance with this
Agreement;

(ii)

Design-Builder has established to JPA’s satisfaction that liquidated
damages are not anticipated to be owing to JPA;

(iii)

Design-Builder has provided notice requesting release of Retainage;

(iv)

no Design-Builder Default has occurred or remains uncured, and no event
has occurred that, with the passage of time or the giving of notice, would
constitute an Design-Builder Default; and

(v)

release of the applicable Retainage has been approved in writing by each
Surety.
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(d)

JPA shall release Retainage withheld for any Work completed by any
Subcontractor once per fiscal quarter upon receipt of a quarterly application from
Design-Builder (i) stating the Subcontractor has satisfactorily completed all Work
required to be performed under its Subcontract, (ii) stating the amount withheld by
Design-Builder under the Subcontract, and (iii) providing all backup information
and stop payment notice and Lien releases as may be required by JPA.

(e)

Within seven days after receipt of payment of Retainage from JPA to DesignBuilder for completed subcontracted Work, Design-Builder shall pay to the
applicable Subcontractor (i.e., the Subcontractor that completed the subcontracted
Work) all moneys withheld as retention from the Subcontractor, even if Work to be
performed by Design-Builder or other Subcontractors is not completed and has not
been accepted. Design-Builder shall show good cause and obtain JPA’s prior
written consent for any delay or postponement in payment of retainage over
30 days.

(f)

The amounts to be released under Section 19.17.1(b) shall be reduced by 150%
of the sum of the following: (i) any amounts which JPA is permitted to retain under
Public Contract Code section 7107 or 9203; (ii) any amounts applied to the
payment of Losses incurred by JPA for which Design-Builder is responsible; (iii)
any amounts that JPA deems advisable, in its good faith discretion, to retain to
cover any existing or threatened claims, Liens and stop payment notices from
Subcontractors, suppliers, laborers, Utility Owners, or other third parties relating to
the Project; (iv) the estimated cost, as determined by JPA, in its good faith
discretion, of remedying any Defects or otherwise remedying any breach of
contract or Design-Builder Default by Design-Builder; (v) any amounts JPA is
required to retain under applicable federal law, including 26 U.S.C. § 3402; and
(vi) any liquidated damages.

(g)

Final payment of Retainage not applied as a result of Section 19.17.1(f) shall be
made upon Design-Builder’s showing, to JPA’s satisfaction, that all such matters
have been resolved, and Design-Builder shall deliver to JPA a certificate
representing that there are no outstanding Claims of Design-Builder or any Claims,
Liens or stop payment notices of any Subcontractor, supplier, laborer, Utility Owner
or other third party with respect to the Work.

(h)

Design-Builder may substitute securities or a letter of credit for the Retainage
pursuant to the procedures contained in Public Contract Code section 22300. No
such substitution shall be accepted until: (i) JPA approves such securities or letter
of credit as qualifying substitutes; (ii) the value of such securities has been
established to JPA’s satisfaction; (iii) the Parties have entered into an escrow
agreement (if the securities are to be held in escrow) in form substantially similar
to that contained in Public Contract Code section 22300; and (iv) all documentation
necessary for assignment of the securities to JPA or to the escrow agent, as
appropriate, has been delivered in form and substance satisfactory to JPA. If
Design-Builder has substituted securities for any of the Retainage, then JPA may
request that such securities be revalued from time to time, but not more often than
monthly. Such revaluation would be made by the Person designated by JPA and
approved by Design-Builder. If such revaluation results in a determination that
such securities have a market value less than the amount of Retainage for which
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they were substituted, then, notwithstanding anything to the contrary contained in
this Agreement, the amount of the Retainage required under this Agreement shall
be increased by such difference in market value. Such increased Retainage shall
be withheld from the next progress payment due to Design-Builder under this
Agreement.
19.17.2 Withholding of Payment
(a)

Notwithstanding any other provision of this Agreement and in addition to any other
authorized deductions, JPA may deduct from any payment owing under this
Agreement:
(i)

any amounts due and payable, charge, payment, reimbursement or other
moneys due from Design-Builder to JPA, whether under this Agreement or
under Applicable Laws, including liquidated damages that have accrued as
of the date of any invoice or that are anticipated to accrue based on the
Milestone Deadlines shown in the Project Schedule;

(ii)

any Claim that JPA or others as specified below may have against DesignBuilder including:
A.

failure of Design-Builder to make payments of undisputed amounts
to a Subcontractor when such payments are due under the
Subcontract, which failure is not cured by Design-Builder; and

B.

Claims by any third party for which Design-Builder is responsible;

(iii)

if a notice to stop payment is filed with JPA, due to Design-Builder’s failure
to pay for labor or materials used in the Work, money due for such labor or
materials, plus the 25% prescribed by law, will be withheld from payment
to Design-Builder; provided that in accordance with Civil Code section
9364, JPA may accept a bond by a corporate surety in lieu of withholding
payment;

(iv)

any sums expended by or owing to JPA as a result of Design-Builder’s
failure to maintain any as-built documents;

(v)

any sums expended by JPA in performing any of Design-Builder’s
obligations under this Agreement that Design-Builder has failed to perform
or that JPA may elect to undertake itself (including Final Acceptance Work)
plus an administrative charge equal to 10% of such costs;

(vi)

any sums for a Change Order that decreases, omits, deletes or removes
Work as provided in the applicable Change Order;

(vii)

any sums for Defects that are not timely remedied by Design-Builder under
the terms of this Agreement;

(viii)

any sums for liquidated damages assessed under Section 7.5 or 18.9.1(c);
and
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(ix)

(b)

all legally required sums for, but not limited to, stop notices, labor and tax
Liens, including any fines or penalties JPA incurs because of the failure or
alleged failure by any DB-Related Entity to comply with the Governmental
Approvals or Applicable Laws (including any Environmental Laws).

The failure by JPA to deduct any of these sums from any payment shall not
constitute a waiver of JPA’s rights to such sums or of its rights with respect to any
breach or default related thereto. When the reasons for deducting, offsetting or
withholding payment are removed, JPA shall pay Design-Builder for amounts
previously deducted as part of the next monthly payment.

19.18 Payment to Subcontractors
19.18.1 Upon receipt of payment from JPA, Design-Builder shall pay each Subcontractor
within seven days of receipt of payment from JPA, out of the amount paid to
Design-Builder on account of such Subcontractor’s portion of the Work, the
amount to which such Subcontractor is entitled, less any retainage provided for
in the Subcontract; provided any such retainage may not exceed the amount of
Retainage withheld under this Agreement.
19.18.2 Any breach of the prompt payment requirements in this Section 19.18 shall
subject Design-Builder to the penalties, sanctions and other remedies specified
in Business and Professions Code section 7108.5, and may result in the
application of appropriate administrative sanctions, including JPA’s right to
withhold two percent of the invoice amount due to Design-Builder as a penalty
for every month that full payment is not made to a Subcontractor. This
requirement shall not be construed to limit or impair any contractual,
administrative, judicial or equitable remedies otherwise available to DesignBuilder or any Subcontractor against each other in the event of a dispute involving
late payment or nonpayment by Design-Builder or deficient Subcontract
performance or noncompliance by a Subcontractor.
19.18.3 JPA has no obligation to pay or to see to the payment of money to a
Subcontractor, except as may otherwise be required by Applicable Laws. Within
five days after submission of any notice of claim that is based in whole or in part
on a request by a Subcontractor for a price increase or time extension under its
Subcontract, Design-Builder shall review and analyze the claim, determine in
good faith and certify that it is justified under the Subcontract and that DesignBuilder is justified in making its request for an increase in compensation and/or
time extension. Each such notice involving Subcontractor work shall include a
summary of Design-Builder’s analysis of the claim. Any such notice under this
Section 19.18 shall be considered incomplete if it involves Subcontractor work
and is not accompanied by such analysis and certification.
19.19 Payment of “Claims” Under Public Contract Code Section 9204
The Parties acknowledge that Public Contract Code section 9204 requires JPA to make payments
to Design-Builder with respect to any portion of a "claim" as that term is defined in Public Contract
Code section 9204, which JPA identifies as undisputed. If any such payments are made, future
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invoices shall account for such payments in a manner acceptable to JPA. A copy of Public
Contract Code section 9204 is attached as Exhibit 18E (Public Contract Code Section 9204).
19.20 Disputes
Failure by JPA to pay any amount in dispute shall not alleviate, diminish or modify in any respect
Design-Builder’s obligation to perform the Work in accordance with this Agreement, and DesignBuilder shall not cease or slow down its performance under this Agreement on account of any
such amount in dispute. Any Dispute regarding payment shall be resolved in accordance with
Section 29. Design-Builder shall proceed as directed by JPA pending resolution of the Dispute.
Upon resolution of any such Dispute, each Party shall promptly pay to the other any amount
owing.
20.

GENERAL PROVISIONS APPLYING TO RELIEF EVENTS
20.1

Sole Entitlement

To the fullest extent permitted by Applicable Laws, Design-Builder acknowledges and agrees that:
(a)

the amounts payable under Section 19 constitute full compensation for
performance of the Work; and

(b)

Design-Builder's sole right to claim an extension of time, additional compensation,
relief from performance of its obligations, or other relief under this Agreement or to
otherwise make any Claim in connection with any Relief Event are as set out in
Sections 20 through 22.

20.2

Mitigation

Design-Builder shall take all proper and reasonable steps necessary and within its control both to
preclude, and to minimize the occurrence or and consequences of a Relief Event, including by
resequencing, reallocating, or redeploying personnel, equipment and resources to other Work, as
appropriate.
20.3

Deductions for Relief Events

20.3.1

The compensation payable or relief due to Design-Builder with respect to any
Relief Event will be reduced:

(a)

by any amount which a DB-Related Entity recovers under any insurance policy in
connection with the Relief Event, or would have recovered if it had complied with
the requirements of this Agreement, and which such amount will not include any
excess or deductibles or any amount over the maximum amount insured under
any such insurance policy; and

(b)

by the amount of any costs avoided or otherwise reduced as a result of the Relief
Event.

20.3.2
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21.

(a)

any Design-Builder Fault; or

(b)

to the extent of Design-Builder’s failure to take all proper and commercially
reasonable steps necessary and within its control both to preclude and to minimize
the occurrence and consequences of the Relief Event, including by resequencing,
reallocating, or redeploying personnel, equipment and resources to other Work, as
appropriate.

RELIEF EVENTS
21.1

Notice

21.1.1

Any notice or information Design-Builder is required to provide to JPA with
respect to a Relief Event is a “Relief Event Notice.”

21.1.2

Without limiting Design-Builder’s obligations under Section 9.6, Design-Builder
shall give notice to JPA as soon as possible but no later than 20 days after
Design-Builder has Actual Knowledge of or should have known, in performing its
obligations in accordance with Good Industry Practice of any of the following:

(a)

a Relief Event that occurs after the Effective Date but before NTP Phase 1B, which
may materially adversely impact performance of the Phase 1A Work;

(b)

a Relief Event that occurs after the Effective Date but before NTP Phase 2, which
may materially adversely impact performance of the Phase 1B Work; or

(c)

a Relief Event that occurs after the Effective Date but before the Completion
Deadline for the Work or a Stage, which may delay the achievement of Completion
by the Completion Deadline or may otherwise materially adversely impact
performance of the Work.

21.1.3

Each Relief Event Notice shall include:

(a)

a summary of the provisions of this Agreement that entitle Design-Builder to relief;

(b)

sufficient details of the Relief Event to enable the JPA Representative to make an
informed decision on whether to grant relief, the circumstances from which the
Relief Event arises including its nature, the date of its occurrence, its duration, and
the portions of the Project affected;

(c)

details of the contemporary records which Design-Builder shall maintain to
substantiate its claim for relief;

(d)

in the case of a Relief Event materially impacting the Work before Completion of
the Work or a Stage, analysis of consequences (whether direct or indirect, financial
or non-financial) the Relief Event may have upon timely achievement of
Completion by the Completion Deadline or any Milestone by the applicable
Milestone Deadline, including an impacted delay analysis indicating all activities
represented or affected by the change, with activity numbers, durations,
predecessor and successor activities, resources and cost, and with a narrative
report, in form satisfactory to JPA, which compares the proposed new schedule to
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the original Project Schedule, as appropriate; provided that Design-Builder shall
reschedule activities not otherwise affected by the event, in order to take
advantage of additional scheduling float available as the result of the time
extension;
(e)

where the Relief Event is also a Compensable Event, an itemized estimate of all
amounts claimed under Section 21.3; and

(f)

details and amounts of applicable deductions under Section 20.3 and measures
which Design-Builder has taken to date and proposes to adopt to mitigate and
minimize the consequences of the Relief Event.

21.1.4

Design-Builder shall submit to JPA supplemental information to substantiate or
support Design-Builder’s claim within seven days of receipt of any such request
from JPA.

21.1.5

Upon receipt of all details and information described above, the JPA
Representative may request further supporting particulars or carry out an
inspection to investigate and assess the validity of Design-Builder’s claim,
including, on-site inspection. Design-Builder shall promptly comply with any such
request from the JPA Representative.

21.2

Delay in Notification

21.2.1

If Design-Builder fails to submit any Relief Event Notice within the timeframe
required under this Agreement, then Design-Builder shall not be entitled to make
any Claim for Losses in connection with that Relief Event, unless Design-Builder
proves to JPA, based on clear and convincing evidence, that: (a) JPA was not
materially prejudiced by the lack of the Relief Event Notice; or (b) the JPA
Representative had Actual Knowledge of the Relief Event before the due date for
the Relief Event Notice.

21.2.2

Notwithstanding anything to the contrary in Section 21.2.1, if Design-Builder fails
to submit any Relief Event Notice within 15 days after the timeframe required
under this Agreement, then Design-Builder shall not be entitled to make any
Claim for Losses in connection with the Relief Event.

21.3

Relief Events Impacting the Work before Final Acceptance

21.3.1
(a)

(b)

If:
a Relief Event occurs after the Effective Date and before the Completion Deadline
for the Work or a Stage that will:
(i)

delay the achievement of Completion by the Completion Deadline; or

(ii)

materially adversely impact performance of the Work; and

Design-Builder has complied with Sections 20 and 21,
then JPA, in its reasonable discretion, shall provide Design-Builder with either:
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(i)

an adjustment to the Completion Deadline (based on critical path method
analysis) to the extent of the delay caused by the Relief Event; or

(ii)

an authorization to accelerate the performance of the Work, without an
adjustment to the Completion Deadline; provided:

21.3.2

(a)

(b)

(c)

A.

Design-Builder agrees that such acceleration is commercially
reasonable; and

B.

Section 21.3.2(c) shall apply to the extra Cost of the Work as a
result of such acceleration.

Subject to Section 20.3, if a Relief Event that qualifies under Section 21.3.1 is
also a Compensable Event, then Design-Builder shall be entitled to have the
applicable NTE or GMP increased as follows:
before or during Phase 1A, the NTE (Phase 1A) may be increased by:
(i)

the extra Cost of the Work as a result of the Compensable Event, and in
the case of a JPA-Caused Delay or Change in Law only, other extra costs
reasonably incurred by Design-Builder as a result of the delay or disruption
caused by the JPA-Caused Delay; plus

(ii)

a JPA-approved adjustment to the Design-Builder’s Fee that shall not
exceed the Phase 1A Maximum Fee Percentage of the extra Cost of the
Work due to the Compensable Event;

during Phase 1B, the NTE (Phase 1B) may be increased by:
(i)

the extra Cost of the Work as a result of the Compensable Event, and in
the case of a JPA-Caused Delay or Change in Law only, other extra costs
reasonably incurred by Design-Builder as a result of the delay or disruption
caused by the JPA-Caused Delay; plus

(ii)

a JPA-approved adjustment to the Design-Builder’s Fee that shall not
exceed the Phase 1B Maximum Fee Percentage of the extra Cost of the
Work due to the Compensable Event; and

during Phase 2, the GMP (Phase 2) may be increased by:
(i)

the extra Cost of the Work incurred by Design-Builder as a result of the
Compensable Event and Extended General Conditions Cost to the extent
permitted under Section 19.7.3; plus

(ii)

a JPA-Approved adjustment to the Design-Builder’s Fee that shall not
exceed the Phase 2 Maximum Fee Percentage of the extra Cost of the
Work as a result of the Compensable Event,

in each case above, as determined by the JPA Representative under Section 22.3.
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21.4

Relief Due to Force Majeure Event During the Term

21.4.1

Notwithstanding anything to the contrary in this Section 21, if:

(a)

any part of the Project Assets is wholly or substantially destroyed or damaged by
a Force Majeure Event which is not insured against and is not required to be
insured against in accordance with this Agreement; and

(b)

JPA requires Design-Builder to repair, replace or rebuild those Project Assets, then

the Parties will use reasonable efforts to negotiate and agree on how those Project Assets
will be repaired, replaced or rebuilt; provided the Parties’ attempts to negotiate shall not
limit any of JPA’s other rights or remedies under this Agreement. Any such agreement will
be documented by way of a Change Order.
21.4.2

21.5

Design-Builder may include the cost of performing any minor repair, replacement
or rebuilding work associated with a Force Majeure Event in the Cost of the Work
Contingency, subject to the limitations in Section 19.9.5; provided that if there are
insufficient funds to cover that work in the Cost of the Work Contingency, the
uncovered portion of that work shall require a Change Order as described in
Section 21.4.1.

Change in Project Standards during the Term

If, after the applicable Setting Date, there is any change or variance in a Project Standard that is
inconsistent with requirements of this Agreement:
(a)

the Party discovering the change or variance must promptly give the JPA
Representative and the other Party notice in writing;

(b)

the JPA Representative shall, within 14 days of receipt of a notice under Section
21.5(a), instruct Design-Builder as to the course it must adopt insofar as the Work
is affected by the change or variance; and

(c)

Design-Builder will be entitled to relief in accordance with Section 21.3, as if the
change or variance in the Project Standards was a Relief Event, provided DesignBuilder has complied with Sections 20 and 21.

21.6

Extension of Time in Approved Subcontract Agreements

Design-Builder is required to administer the provisions of each Approved Subcontract Agreement
strictly in accordance with their terms and must not approve an extension of time or unilaterally
grant an extension of time to any Subcontractor, unless:
(a)

the Subcontractor is entitled to such extension of time under the terms of the
Approved Subcontract Agreement;

(b)

Design-Builder has given notice of the proposed extension of time to the JPA
Representative, including details of the Subcontractor’s entitlement to such an
extension of time in accordance with the terms of the Approved Subcontract
Agreement; and
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(c)
22.

the JPA Representative has given written approval of the extension of time.

CHANGE ORDERS
22.1

Change Order Price Request

22.1.1

At any time during the term of this Agreement, the JPA Representative may issue
a document titled “Change Order Price Request” to Design-Builder, which will
set out details of a proposed Change that JPA is considering.

22.1.2

Design-Builder shall immediately take all action required under any relevant
Subcontract in relation to each Subcontractor that would be involved in carrying
out the proposed Change.

22.1.3

Within 30 days of the receipt of a Change Order Price Request, Design-Builder
shall provide the JPA Representative with a written notice that includes:

(a)

the adjustment (if any) to the applicable Target Cost of the Work and DesignBuilder’s Fee to carry out the proposed Change:

(b)

the effect (if any) that the carrying out of the proposed Change will have on:

22.2

(i)

the Target Cost of the Work and Design-Builder’s Fee;

(ii)

if Section 22.3.1(b) applies, the Fixed General Conditions Cost; and

(iii)

the Project Schedule, including the achievement of each Milestone by the
applicable Milestone Deadline.

JPA Change Order or Directive Letter

22.2.1

Whether or not the JPA Representative has issued a Change Order Price
Request under Section 22.1, the JPA Representative may at any time during the
term of this Agreement direct Design-Builder to carry out a Change by issuing a
written document titled “Change Order” in which the JPA Representative will
state one of the following:

(a)

the proposed adjustments to the amounts payable under this Agreement as set
out in Design-Builder’s notice under Section 22.1 are agreed and will be made; or

(b)

any adjustment to the amounts payable under this Agreement will be determined
under Section 22.3.

22.2.2

JPA may, at any time and for any reason, issue a Directive Letter to DesignBuilder in the event of any Dispute regarding the scope of Work.

22.2.3

Design-Builder shall immediately implement the Work in accordance with any
Directive Letter issued by JPA; provided Design-Builder may notify JPA that it
considers the directed Work to constitute a Change and request that JPA issue
a Change Order under Section 22.2.1.
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22.2.4

22.3

Notwithstanding Sections 22.2.1 and 22.2.2, JPA will not issue a Change Order
or Directive Letter with respect to the Work for a Stage after its Date of
Completion.

Valuation of Change Order

22.3.1
(a)

Subject to Sections 14.4 and 22.8, the amounts payable under this Agreement
will be adjusted as follows:
where a Change Order requires a Change, the Target Cost of the Work, DesignBuilder’s Fee and the NTE or GMP (as applicable) will be adjusted as follows:

(b)

(i)

as agreed under Section 22.2.1(a);

(ii)

if Section 22.3.1(a)(i) does not apply, based on a Table of Rates and
Prices, plus a JPA-approved adjustment to the Design-Builder’s Fee,
provided that the JPA Representative determines those rates or prices are
applicable to the Change; or

(iii)

if Section 22.3.1(a)(i) and Section 22.3.1(a)(ii) do not apply, the amount of
the cost that Design-Builder properly and actually incurred or saved, or
which it should have reasonably incurred or saved, as determined by the
JPA Representative, plus a JPA-approved adjustment to the DesignBuilder’s Fee; and

Fixed General Conditions Cost will only be adjusted in accordance with Section
19.7.3.

22.3.2

22.4

No adjustment to any Design-Builder’s Fee shall exceed an amount equal to the
Maximum Fee Percentage for the relevant Phase multiplied by the additional
Cost of the Work incurred as a direct result of the Change.

Change Orders Generally

22.4.1

The adjustments agreed to or determined under Section 22.3 with respect to any
Change will be deemed to be in full satisfaction of all Claims with respect to such
further work required for the Change, notwithstanding that the amounts actually
payable by Design-Builder to relevant Subcontractors with respect to such work
may be more or less than the adjustment.

22.4.2

No Change Order will invalidate this Agreement, irrespective of the nature, extent
or value of the work that is the subject of the Change.

22.4.3

Design-Builder shall comply with any Change Order issued by JPA.

22.5

Omissions

If a Change Order or any direction by the JPA Representative omits any part of the Work or a
Stage, JPA may thereafter carry out the omitted work itself or by engaging Other Contractors.
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22.6

Design-Builder Change Order Request

22.6.1

Design-Builder may, for its convenience, request the JPA Representative to issue
a Change Order. Any such request must be in writing and must contain the
following details:

(a)

a description of the Change Order;

(b)

the additional or reduced costs or time involved in the Change Order (including
any Cost of the Work and Design-Builder’s Fee);

(c)

any benefits which will flow to JPA from the Change Order; and

(d)

the effect which the Change Order will have upon the future cost of operating and
maintaining the Work.

22.6.2

Any cost savings realized by Design-Builder from a Design-Builder requested
Change Order shall be shared equally between the Parties.

22.6.3

Any cost savings realized by JPA from a Design-Builder requested Change Order
shall remain with JPA.

22.7

JPA Representative’s Determination

22.7.1

After a request is made by Design-Builder in accordance with Section 22.6, the
JPA Representative will, in the JPA Representative’s sole discretion, give a
written notice to Design-Builder:

(a)

rejecting the request; or

(b)

approving the request either conditionally or unconditionally.

22.7.2
22.8

The JPA Representative will not be obliged to exercise its discretion for DesignBuilder’s benefit.

Design-Builder Change Order Request Approved by the JPA Representative

If the JPA Representative issues a written notice under Section 22.7 approving Design-Builder’s
request under Section 22.6:
(a)

amounts payable under this Agreement (or the methods of determining them) will
be reduced by or adjusted to reflect the Parties sharing equally in savings under
Section 22.6.2; and

(b)

Design-Builder will be responsible for all parts of the Work which are in any way
affected by the Change Order.
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23.

DOCUMENTS AND RECORDS
23.1

Maintenance and Access

23.1.1

Design-Builder shall maintain at its Project administration office within the County
of San Diego, a complete, accurate and up to date set of all Books and Records,
including copies of all original documents delivered to JPA. Design-Builder shall
notify JPA where such records and documents are kept.

23.1.2

Design-Builder shall keep and maintain all Books and Records required under
Section 23.1.1 in accordance with applicable provisions of this Agreement and
each Quality Management Plan (QMP), and otherwise in accordance with Good
Industry Practice until seven years after the Expiration Date or the termination of
this Agreement (as applicable); provided, however, that all Books and Records
which relate to Claims being processed or Disputes brought under the dispute
resolution procedures of this Agreement shall be retained and made available
until such Disputes and Claims have been finally resolved.

23.1.3

JPA may:

(a)

(b)

review and audit Design-Builder, its Subcontractors and their respective Books and
Records, and interview any employees of Design-Builder and its Subcontractors
who may reasonably have information related to such records as and when JPA
deems necessary from time to time:
(i)

for the purposes of verifying compliance with this Agreement, the
Governmental Approvals and Applicable Laws; and

(ii)

in connection with the issuance of Change Orders and Agreement
amendments or the resolution of Disputes and Claims.

audit Design-Builder’s QMPs and compliance therewith, including the right to
inspect Work and/or activities and to verify the accuracy and adequacy of the
QMPs and its component parts, plans and other documentation.

23.1.4

Design-Builder shall provide, or cause to be provided to JPA, such information or
certifications as determined necessary or desirable by JPA that is in connection
with any East County AWP Project financing, including any WIFIA loan or bonds
issued by JPA, any information for inclusion in JPA’s securities disclosure
documents, any information in order to comply with Securities and Exchange
Commission Rule 15c2-12 regarding certain periodic information and notice of
material events. Design-Builder shall provide customary representations and
warranties to JPA and the capital markets as to the correctness, completeness
and accuracy of any information furnished.

23.1.5

Design-Builder shall grant to JPA and its representatives and legal counsel, and
to any Governmental Entities that JPA is required to provide such audit rights
pursuant to any East County AWP Project funding agreement or any Applicable
Law, the audit and inspection rights under Section 23.1.3 without charge, and
agrees to allow such Persons such access to such Books and Records and the
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Work. Such Persons may conduct any such audit of Books and Records or
inspection of the Work upon 48 hours’ prior notice, or unannounced and without
prior notice where there is good faith suspicion of fraud or other criminal activity.
The right of audit and inspection includes the right to make copies and extracts
and take notes.
23.1.6

Where the payment method for any Work is on a time and materials basis, such
examination and audit rights shall include all Books and Records and other
evidence and accounting principles and practices sufficient to reflect properly all
direct and indirect costs of whatever nature claimed to have been incurred and
anticipated to be incurred for the performance of such Work. If an audit indicates
Design-Builder has been over credited under a previous progress report or
progress payment such over-credit will, at JPA’s sole option, be credited against
current progress reports or payments or reimbursed to JPA by Design-Builder
upon demand therefor.

23.1.7

For cost and pricing data submitted in connection with pricing Change Orders or
Agreement amendments, unless such pricing is based on adequate price
competition (as determined by JPA), established catalog or market prices of
commercial items sold in substantial quantities to the public, or prices set by
Applicable Laws, such Persons and their representatives have the right to
examine all Books and Records related to the negotiation of or performance of
Work under such Change Orders and Agreement amendments for the purpose
of evaluating the accuracy, completeness and currency of the cost or pricing data
submitted. The right of examination shall extend to all documents deemed
necessary by such Persons to permit adequate evaluation of the cost or pricing
data submitted, along with the computations and projections used therein.

23.1.8

All Claims or Disputes filed against JPA shall be subject to audit at any time
following the filing of the Claim or Dispute. The audit may be performed by
employees, representatives or agents of JPA or by an auditor under contract with
JPA. No notice is required to commence any audit within 45 days after the Final
Acceptance Date. Thereafter, JPA shall provide 15 days’ notice to DesignBuilder, any Subcontractors or their respective agents before commencing an
audit of any Claim or Dispute. Design-Builder, Subcontractors or their agents
shall provide adequate facilities, acceptable to JPA, for the audit during normal
business hours. Design-Builder, Subcontractors or their agents shall cooperate
with the auditors. Failure of Design-Builder, Subcontractors or their agents to
maintain and retain sufficient Books and Records to allow the auditors to verify
all or a portion of the Claim or Dispute or to permit the auditor access to the Books
and Records of Design-Builder, Subcontractors or their agents shall constitute a
waiver of the Claim or Dispute and shall bar any recovery thereunder.

23.1.9

Material compliance by Design-Builder with the provisions of this Section 23.1 is
a contractual condition precedent to Design-Builder’s right to seek relief.

23.1.10 Design-Builder represents and warrants the completeness and accuracy of all
information (including Books and Records) it or its agents provide in connection
with the audits specified in this Agreement, and shall cause all Subcontractors to
warrant the completeness and accuracy of all information (including Books and
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Records such Subcontractors or their agents provide in connection with this
Section 23.1).
23.1.11 Design-Builder’s internal and third party quality and compliance auditing
responsibilities shall be specified in the QMPs.
23.1.12 Design-Builder shall collect and preserve each of the following types of data in
written form contemporaneously during Design-Builder’s performance of the
Work, which shall be in form approved by JPA:
(a)

monthly report of labor by classification of management, supervision, engineering
and other technical personnel used on the job;

(b)

daily labor and equipment reports from Design-Builder and each Subcontractor for
construction related activities;

(c)

a daily occurrence log (in the form of a bound book with entries in ink) for
construction related activities which shall be maintained by Design-Builder
Representative or his designee(s), in which shall be recorded daily in a narrative
form all significant occurrences on the Project, including permit problems, unusual
weather, asserted Force Majeure Events, events and conditions causing or
threatening to cause delay or disruption or interference with the progress of any of
the Work, known injuries to person or property, a listing of each activity depicted
on the Project Schedule which is being actively prosecuted, notifications given and
received, and significant Project-related meetings; and

(d)

a daily record in a format reasonably acceptable to JPA, recording all labor,
materials and equipment expenses which are being incurred by reason of any
event, condition or circumstance which Design-Builder believes is or may become
the subject of a Claim against JPA. Any initialed or signed concurrence by the JPA
Representative (or designees) will be for purposes of verifying physical labor,
material and equipment count rather than validating Design-Builder’s Claims.

23.1.13 To the extent requested by JPA, Design-Builder shall provide JPA with access to
and a copy of each item described in this Section 23; provided, however, that the
provision of such information shall not constitute notice to JPA.
23.1.14 Under Government Code section 8546.7, this Agreement and Design-Builder and
JPA, as the contracting parties, are subject to the examination and audit of the
California State Auditor, at the request of JPA or as part of any audit of JPA, for
a period of three years after the final payment under this Agreement. In addition
JPA shall have the right to examine and audit all Books and Records and other
data related to negotiating, pricing, or performing the modification in order to
evaluate the accuracy and completeness of the cost or pricing data at no
additional cost to JPA, for a period of four years after final payment under this
Agreement.
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23.2

Public Records Act

23.2.1

Design-Builder acknowledges and agrees that all records, documents, drawings,
plans, specifications and other materials prepared, owned, used or retained by
JPA, including materials submitted by Design-Builder, are subject to the
provisions of the California Public Records Act (Government Code section 6250
et seq.) (“Public Records Act”).

23.2.2

If Design-Builder believes information or materials submitted to JPA constitute
trade secrets, proprietary information or other information that is not subject to or
is excepted from disclosure under the Public Records Act, Design-Builder shall
be solely responsible for specifically and conspicuously designating that
information by placing “CONFIDENTIAL” in the center header of each such page
affected, as it determines to be appropriate. Any specific proprietary information,
trade secrets or confidential commercial and financial information shall be clearly
identified as such, and shall be accompanied by a concise statement of reasons
supporting the claim. Nothing contained in this Section 23.2 shall modify or
amend requirements and obligations imposed on JPA by the Public Records Act
or other Applicable Laws, and the provisions of the Public Records Act or other
Applicable Laws shall control in the event of a conflict between the procedures
described above and the Applicable Laws. Design-Builder is advised to contact
legal counsel concerning such Applicable Laws and their application to DesignBuilder.

23.2.3

If JPA receives a request for public disclosure of materials marked
“CONFIDENTIAL,” JPA will use reasonable efforts to provide notice to DesignBuilder of the request and give Design-Builder an opportunity to identify, by
notice, a claimed exception under the Public Records Act or other Applicable
Laws within the time period specified in the notice issued by JPA and allowed
under the Public Records Act. Under no circumstances, however, will JPA be
responsible or liable to Design-Builder or any other Person for the disclosure of
any such labeled materials, whether the disclosure is required by Applicable
Laws or court order, or occurs through inadvertence, mistake or negligence on
the part of JPA or its officers, representative, agents, employees, contractors or
consultants.

23.2.4

In the event of any proceeding or litigation concerning the disclosure of any
material submitted by Design-Builder to JPA (including a protective order or
temporary restraining order to prevent a disclosure), JPA’s sole involvement will
be as a stakeholder retaining the material until otherwise ordered by a court or
such other authority having jurisdiction with respect to the material, and DesignBuilder shall be fully responsible for otherwise prosecuting or defending any
action concerning the materials; provided, however, that JPA reserves the right,
in its sole discretion, to intervene or participate in the litigation in such manner as
it deems necessary or desirable. Except in the case of JPA’s voluntary
intervention or participation in litigation, Design-Builder shall pay and reimburse
JPA within 30 days after receipt of written demand and reasonable supporting
documentation for all costs and fees, including attorneys’ fees and costs JPA
incurs in connection with any litigation, proceeding or request for disclosure.
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23.3

Ownership of Documents

Subject to Section 23.4, all data, sketches, charts, calculations, plans, specifications, electronic
files, correspondence, reports, analyses, studies and other documents and materials created or
collected under the terms of this Agreement shall be considered “works made for hire” under the
US Copyright Act for which JPA owns the copyright. Design Documents shall become JPA’s
property upon preparation; Construction Documents shall become JPA’s property upon delivery
to JPA; and other documents prepared or obtained by Design-Builder in connection with the
performance of its obligations under this Agreement, including studies, manuals, as-built
documents, technical and other reports and the like, shall become the property of JPA upon
Design-Builder’s preparation or receipt thereof. Copies of all Design Documents and Construction
Documents shall be provided to JPA upon preparation or receipt thereof by Design-Builder.
Design-Builder shall maintain all other documents described in this paragraph in accordance with
all requirements under Section 23 and shall deliver copies to JPA as required by this Agreement
or upon request if not otherwise required to be delivered, with an indexed set delivered to JPA as
a condition to Final Acceptance.
23.4

Intellectual Property

23.4.1

Proprietary Intellectual Property

(a)

Without limiting the generality of Section 23.3, Design-Builder hereby assigns to
JPA all rights, title and interest in and to the Proprietary Intellectual Property
including any and all Design Documents, Construction Documents, Submittals,
Source Code, Source Code Documentation, and other embodiments of Intellectual
Property. Design-Builder shall execute such further documents and do such further
acts as may be necessary to perfect, register, or enforce JPA’s ownership of such
rights, in whole or in part.

(b)

Design-Builder shall deliver to JPA all documents, materials, Submittals and other
results of Work authored, created or developed under or for the purpose of this
Agreement (i) in accordance with this Agreement, or (ii) as soon as reasonably
practicable after such creation or generation, but in no event later than the
Expiration Date.

(c)

Subject to Section 25.2.1(e), Design-Builder, its Affiliates and its Subcontractors
shall have no liability or responsibility to JPA for Claims made or Losses sustained
in connection with the use or unauthorized use of Proprietary Intellectual Property
by JPA, any JPA-member entity or any regional Governmental Entity on any
project, other than the Project, the East County AWP Project or any future or other
extension or expansion of the Project or the East County AWP Project.

23.4.2
(a)

Subject Patents and Inventions
The following terms are defined only for purposes of this Section 23.4.2 (all other
capitalized terms are as defined in Section 1.1):
(i)
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(b)

(ii)

Practical Application means to manufacture in the case of a composition
or product, to practice in the case of a process or method, or to operate in
the case of a machine or system; and, in each case, under such conditions
as to establish that the Invention is being utilized and that its benefits are,
to the extent permitted by law or government regulations, available to the
public on reasonable terms.

(iii)

Statutory Period means the one-year period before the effective filing date
of a claimed Invention during which exceptions to prior art exist per 35
U.S.C. 102(b) as amended by the Leahy-Smith America Invents Act, Public
Law 112-29.

(iv)

Subject Patent or Invention means any Invention of Design-Builder
conceived or first actually reduced to practice in the performance of Work.

Allocation of Rights
Design-Builder may retain the entire right, title, and interest throughout the world
to each Subject Patent or Invention subject to the provisions of this clause and 35
U.S.C. 203. With respect to any Subject Patent or Invention in which DesignBuilder retains title, JPA will receive a nonexclusive, nontransferable (subject to
Section 23.4.2(e)), irrevocable, paid-up license to practice or have practiced for or
on behalf of the United States the Subject Patent or Invention throughout the world.

(c)

Invention Disclosure, Election of Title and Filing of Patent Application by
Design-Builder
(i)

Design-Builder will disclose each Subject Patent or Invention to JPA within
two months after the inventor discloses it in writing to Design-Builder. The
disclosure to JPA shall be in the form of a written report and shall identify
the details and nature of the Invention and the inventor(s). The report shall
be sufficiently complete in technical detail to convey a clear understanding
to the extent known at the time of the disclosure, of the nature, purpose,
operation, and the physical, chemical, biological or electrical characteristics
of the Invention.

(ii)

Design-Builder will elect in writing whether or not to retain title to any such
Invention by notifying JPA the earliest date within (A) one year of disclosure
to JPA, (B) not later than the Expiration Date, or (C) in any case where a
patent, a printed publication, public use, sale, or other availability to the
public has initiated the Statutory Period wherein valid patent protection can
still be obtained in the United States, the period for election of title is 60
days before the end of the Statutory Period.

(iii)

Design-Builder will file its initial patent application on a Subject Patent or
Invention to which it elects to retain title within one year after election of title
or, if earlier, before the end of any Statutory Period wherein valid patent
protection can be obtained in the United States after a publication, on sale,
or public use.
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(d)

Conveyance of Title
Design-Builder will convey to JPA, upon written request, title to any Subject Patent
or Invention:

(e)

(i)

if Design-Builder fails to disclose or elect title to the Subject Patent or
Invention within the times specified in Section 23.4.2(c), or elects not to
retain title; and

(ii)

in any country in which Design-Builder decides not to continue the
prosecution of any patent application (including provisional) for, to pay a
maintenance, annuity or renewal fee on, or to defend in a reexamination or
opposition proceeding on, a patent on a Subject Patent or Invention.

March-in Rights
Design-Builder agrees that with respect to any Subject Patent or Invention in which
it has acquired title under this Section 23.4.2, JPA has the right to require DesignBuilder to grant a nonexclusive, partially-exclusive or exclusive license in any field
of use to any Person in JPA’s discretion, upon terms that are reasonable under the
circumstances, and if Design-Builder refuses such a request JPA has the right to
grant such a license itself if:
(i)

such action is necessary because Design-Builder has not taken, or is not
expected to take within a reasonable time, effective steps to achieve
Practical Application of the Subject Patent or Invention in such field of use;

(ii)

such action is necessary to alleviate health or safety needs which are not
reasonably satisfied by Design-Builder; or

(iii)

such action is necessary to meet requirements for public use to the
continued use, expansion or maintenance of the Project, including any
phase thereof.

23.4.3

Design-Builder Intellectual Property
Design-Builder hereby grants to JPA an irrevocable, perpetual, non-exclusive,
transferable, fully paid-up right and license to use, execute, perform, sublicense,
exploit, manufacture, distribute, reproduce, adapt, display, transfer, and prepare
derivative works of Design-Builder IP in connection with the Project and the Project
Assets. Design-Builder shall deliver to JPA all documents and other materials that
embody Design-Builder IP, including but not limited to Source Code, Source Code
Documentation and/or related instructions and materials to execute software.

23.4.4
(a)

JPA Use
Subject to Section 23.2, JPA shall:
(i)
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(ii)

(b)

include, or where applicable require such State or regional Governmental
Entity to include, in the contract with the sublicensee its covenant to employ
sound business practices no less diligent than those used for its own
confidential information, and no less diligent than required by commercially
reasonable standards of confidentiality, to protect all Design-Builder IP and
other materials provided under the sublicense against disclosure to third
parties not in receipt of a sublicense, and to use the sublicense only for the
permitted purposes.

Notwithstanding any contrary provision of this Agreement, in no event shall JPA or
any of its directors, officers, representatives, agents, employees, consultants or
agents be liable to Design-Builder, any Affiliate or any Subcontractor for any
damages, including loss of profit, arising out of breach of the duty of confidentiality
in Section 23.4.4(a) if such breach is not the result of gross negligence or
intentional misconduct; Design-Builder irrevocably waives all claims to any such
damages.

23.4.5

Third Party Intellectual Property
Design-Builder shall secure license(s) in the name of JPA to use, execute, perform,
sublicense, exploit, manufacture, distribute, reproduce, adapt, display, transfer,
and prepare derivative works of Third Party IP, in connection with the Project,
including a representation and warranty that Third Party IP does not infringe the
rights, including Intellectual Property rights, of any other person or entity. To the
extent that the foregoing license rights or representation and warranty are refused
by any owner of Third Party IP, Design-Builder shall secure JPA’s prior written
approval, in its sole discretion, for any license, the terms of which are acceptable
to such owner of Third Party IP. For the avoidance of doubt, in no event shall
Design-Builder incorporate Third Party IP into the Project or Work without first
securing such licenses. The foregoing requirement shall not apply, however, to
mass-marketed software products (sometimes referred to as “shrink wrap
software”) owned by such a Person where such a license cannot be extended to
JPA using commercially reasonable efforts.

24.

INSURANCE
24.1

Design-Builder Insurance Obligations

24.1.1

Design-Builder shall purchase and continuously maintain in full force and effect
the insurance coverages specified in this Section 24 and Exhibit 17 (Insurance
Requirements) (together “Insurance Requirements”).

24.1.2

Coverage shall be maintained from and after the Effective Date through the
expiration of the last Warranty Period, or such longer or shorter time as may be
specifically provided in the Insurance Requirements.

24.1.3

Design-Builder shall not commence any Work under this Agreement or any
Subcontract until Design-Builder or the applicable Subcontractor:
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(a)

obtains all insurance coverage required under the Insurance Requirements for the
applicable Work;

(b)

has complied with Section 24.13;

(c)

provides JPA with the verification of coverage required under Section 24.8; and

(d)

JPA approves such insurance.

24.1.4

JPA has no duty to pay or perform under this Agreement until Design-Builder has
satisfied its obligations under Section 24.1.3.

24.1.5

Design-Builder shall procure all insurance required under this Agreement from
insurance companies authorized to do business in California, with an A.M. Best
and Company rating level of A:VII or better, or as otherwise approved by JPA.

24.2

No Limitation of Liability or Insurance Limits

24.2.1

The Parties acknowledge and agree that:

(a)

the insurance coverages provided and limits required under this Agreement are
minimum requirements and are not intended to limit Design-Builder’s
indemnification obligations under Section 25, nor do the indemnity obligations limit
the rights of the Indemnified Parties to the coverage afforded by their insured
status;

(b)

requirements of specific coverage features or limits contained in the Insurance
Requirements are not intended as a limitation on coverage, limits, or other
requirements, or a waiver of any coverage normally provided by insurance;

(c)

specific reference to a given coverage feature is for purposes of clarification only
as it pertains to a given issue and is not intended by any party or insured to be allinclusive, or to the exclusion of other coverage, or a waiver of any type; and

(d)

all insurance coverages and limits provided by Design-Builder, or by third parties
pursuant to Design-Builder’s obligations under this Agreement, and, in each case,
available or applicable to this Agreement are intended to apply to the full extent of
the insurance policies, and nothing contained in this Agreement limits, or shall be
deemed to limit, the application of such insurance coverage.

24.3

No Recourse

There shall be no recourse against JPA for payment of premiums, deductibles, or other amounts
with respect to the Insurance Requirements, except for any deductibles payable by JPA as
specified in this Agreement.
24.4

Changes in Insurance Requirements

JPA shall provide notice to Design-Builder of any changes in the Insurance Requirements not
less than 60 days before any change. Any additional cost from such change shall be paid by JPA

East County AWP
Package #4

Page 146 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

and any reduction in cost shall reduce the applicable NTE or GMP pursuant to a Change Order
in each case, except as otherwise provided under Section 24.10.
24.5

Premiums, Deductibles and Self-Insured Retentions

24.5.1

Design-Builder shall pay all insurance premiums required under the Insurance
Requirements.

24.5.2

Design-Builder acknowledges and agrees that:

(a)

for each claim made against insurance policies provided under this Agreement,
with respect to all matters for which Design-Builder is responsible under this
Agreement, Design-Builder shall be solely responsible for all deductibles, selfinsured retentions, and loss amounts in excess of the coverage limits provided;

(b)

any self-insured retentions maintained by Design-Builder over $500,000 must be
declared to and approved by JPA; provided, however, that self-insured retentions
for professional liability insurance and commercial general liability insurance shall
be governed by Exhibit 17 (Insurance Requirements); and

(c)

in the event JPA determines, in its good faith discretion, that conditions exist that
could result in substantial financial peril to Design-Builder, JPA may, in its good
faith discretion, require Design-Builder to post collateral to JPA guaranteeing
payment of Losses and related investigations, claims administration and defense
expenses or require Design-Builder to reduce the amount of self-insured retentions
under the policies.

24.6

Required Endorsements or Policy Provisions

All insurance policies that Design-Builder is required to provide under this Agreement shall contain
provisions or be endorsed to comply with the following requirements:
(a)

each of the Indemnified Parties, either through endorsement or policy provision,
shall be an insured under Design-Builder’s commercial general liability, automobile
liability, umbrella or excess liability, pollution liability, and builder’s risk insurance
policies. Insured status for Indemnified Parties under any commercial general
liability policy and any builder’s risk insurance policies shall be as specified in
Exhibit 17 (Insurance Requirements).

(b)

for claims covered by the Insurance Requirements, said insurance coverage shall
be primary insurance with respect to the insureds, additional insureds, and their
respective members, directors, officers, employees, representatives, agents, and
consultants. Any insurance or self-insurance beyond that required in this
Agreement that is maintained by an Indemnified Party or its directors, officers,
employees, representatives, agents, or consultants shall not contribute to any
claim or loss associated with the Work.

(c)

the insurance shall apply separately to each insured and additional insured against
whom a claim is made or suit is brought, except with respect to the limits of the
insurer’s liability.
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(d)

each insurance policy required under the Insurance Requirements shall be
endorsed to state that coverage shall not be reduced, canceled or non-renewed
except after providing to JPA at least 30 days’ prior notice (or at least 10 days’
prior notice in the case of cancellation for non-payment of premium), and such
endorsement shall not include any limitation of liability of the insurer for failure to
provide such notice.

(e)

each policy shall provide coverage on an “occurrence” basis and not a “claims
made” basis (with the exception of professional liability), and no policy issued on
an occurrence basis shall have any sunset clause requiring reporting within a
specified period of time, except as specified for pollution liability policies in
Exhibit 17 (Insurance Requirements).

24.7

Waivers

24.7.1

Design-Builder waives all rights against the Indemnified Parties for any claims by
a third party to the extent covered by insurance obtained under the Insurance
Requirements, except such rights as Design-Builder may have to the proceeds
of such insurance.

24.7.2

JPA waives all rights against Design-Builder and each of its agents and
employees, representatives, and their respective members, directors, officers,
employees, representatives and agents, and consultants performing services in
connection with the Project for any claims by a third party to the extent covered
by insurance obtained under the Insurance Requirements, except such rights as
JPA may have to the proceeds of such insurance.

24.7.3

Workers’ compensation policies must be endorsed to waive the insurer’s right of
subrogation for the Parties identified above. All other policies, except professional
liability, shall waive any right of subrogation by endorsement, or by policy
provision that would allow the insured to waive its right of recovery against the
Indemnified Parties and their respective members, directors, officers, employees,
representatives, agents and consultants “before loss.”

24.8

Verification of Coverage

24.8.1

Design-Builder shall:

(a)

promptly deliver to JPA evidence of insurance with respect to each renewal policy,
as necessary to demonstrate the maintenance of the required insurance
coverages for the terms specified in this Agreement; provided such evidence shall
be delivered to JPA not less than 15 days before the expiration date of any policy,
or such shorter period as approved in advance by JPA; and

(b)

deliver to JPA (to the extent of coverage under which it is an additional insured) a
copy of policy endorsements and certificates applicable to the Project, upon the
issue of a policy of insurance, and otherwise upon request by JPA; provided that
Design-Builder, acting reasonably, may redact proprietary information from the
copy of the policies delivered to JPA. Upon request by JPA, Design-Builder shall
deliver proof of payment of premiums for any insurance required to be effected
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pursuant to the Insurance Requirements. No review or approval of any insurance
certificate or insurance policy by JPA shall derogate from or diminish JPA.
24.8.2

To the extent Exhibit 17 (Insurance Requirements) permits any insurance
coverage to be provided through Design-Builder’s corporate insurance program
and Design-Builder provides coverage in this manner, the following additional
requirements shall apply:

(a)

the applicable insurance policy shall be renewed at least annually with evidence
of such renewal delivered to JPA in accordance with Section 24.8.1(a);

(b)

the applicable insurance policy shall be endorsed to specify that Design-Builder is
a named insured.

24.8.3

If Design-Builder is a joint venture, Design-Builder shall provide evidence of the
insurance coverages required by the Insurance Requirements for each member
of that joint venture. Such evidence:

(a)

may be submitted to JPA by each joint venture member’s insurance broker(s);

(b)

shall be subject to Sections 24.8.1(a) and 24.8.2; and

(c)

shall be endorsed to indicate that it is being provided specifically for the joint
venture and shall name each party to the joint venture.

24.8.4

24.9

For purposes of Section 24.8.3, JPA shall be satisfied if such insurance
company(ies)’, broker(s)’, agent(s)’ or advisor(s)’ signatories to such written
evidence expressly state that they have read this Agreement (including the
Insurance Requirements) and that the Persons required to obtain insurance
under this Agreement have obtained and currently maintain such insurance in
the coverages and under the conditions listed in this Agreement.

Review of Coverage

(a)

JPA may, at any time, review the coverage, form, and amount of insurance
required under the Insurance Requirements, and may require Design-Builder to
make changes in such insurance reasonably sufficient in coverage, form, and
amount to provide adequate protection against the kind and extent of risk that
exists at that time.

(b)

JPA may change the insurance coverages and limits required under the Insurance
Requirements by notice to Design-Builder, whereupon Design-Builder shall, within
60 days of such notice date, procure the additional and/or modified insurance
coverages. Upon such change, and except as provided in Section 24.10, any
additional cost from such change shall be paid by JPA and any reduction in cost
shall reduce the Target Cost of the Work and any applicable NTE or GMP pursuant
to a Change Order.

(c)

Upon request by JPA, Design-Builder shall deliver proof of payment of premiums
for any insurance required to be effected pursuant to the Insurance Requirements.
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(d)

No review or approval of any insurance certificate or insurance policy by JPA shall
derogate from or diminish JPA.

24.10 Commercial Unavailability of Required Coverages
(a)

If, through no fault of Design-Builder, any of the coverages required under the
Insurance Requirements (or any of the required terms of such coverages, including
policy limits) become unavailable or are available only with commercially
unreasonable premiums, JPA will consider in good faith alternative insurance
packages and programs that Design-Builder proposes, with the goal of reaching
agreement on a package that provides coverage at least equal to that specified in
this Agreement.

(b)

Design-Builder shall demonstrate to JPA’s satisfaction that Design-Builder used
diligent efforts in the global insurance markets to place the required insurance
coverages, and shall advise JPA of the specific results of those efforts.

(c)

Design-Builder shall not be entitled to any increase in the applicable NTE or GMP
for increased costs resulting from the unavailability of coverage and the
requirement to provide acceptable alternatives. JPA, however, may receive a
reduction in the applicable NTE or GMP if it accepts alternative policies that
provides less than equivalent coverage, with the amount of such reduction to be
determined by extrapolation using evidence of insurance premiums as of the
Setting Date.

(d)

Design-Builder shall promptly secure alternative coverage that complies with the
Insurance Requirements, so as to avoid any lapse in insurance coverage if an
insurer providing any of the insurance policies required under the Insurance
Requirements (i) becomes the subject of bankruptcy proceedings, (ii) becomes
insolvent or (iii) is the subject of an order or directive given by any Governmental
Entity, including the State, limiting the insurer’s business activities.

24.11 Notice of Prosecution of Claims
Responsibility for notice and prosecution of Claims shall be in accordance with the following:
(a)

to the extent permitted by Applicable Laws, JPA may submit its Claims and
proposals of defense and indemnity under applicable insurance policies. Unless
otherwise directed by JPA by notice with respect to JPA’s insurance Claims,
Design-Builder shall report and process all potential claims by JPA or DesignBuilder against the insurance policies. Design-Builder agrees to report timely to
the insurer(s) under such policies any and all matters that may give rise to an
insurance claim by Design-Builder or JPA and to promptly and diligently pursue
such insurance claims in accordance with the Claims procedures specified in such
policies, whether for defense or indemnity or both. Design-Builder shall enforce all
legal rights against the insurer under the applicable insurance policies and
Applicable Laws in order to collect thereon, including pursuing necessary litigation
and enforcement of judgments;
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(b)

Design-Builder shall immediately provide notice to JPA, and thereafter keep JPA
fully informed, of any incident, claim, or other matter of which Design-Builder
becomes aware that involves or could conceivably involve an Indemnified Party as
a defendant. Design-Builder shall cooperate with JPA and shall require its liability
insurers to agree in writing to work with JPA to assure compliance with all
requirements of the California Government Claims Act, Government Code
sections 910, 911, 912, 913, and 945, regarding timely response to claims; and

(c)

JPA shall promptly provide notice to Design-Builder of JPA’s incidents, potential
claims against JPA, and matters of which JPA is actually aware and that may give
rise to an JPA insurance claim or to a right of defense and indemnification under
Section 25. Delivery of any such notice will constitute a proposal of JPA’s defense
of the claim to Design-Builder and the insurer under any applicable insurance
policies, subject to JPA’s rights to control its own defense to the extent provided in
Section 25 or by Applicable Laws. JPA shall cooperate with Design-Builder as
necessary for Design-Builder to fulfill its duties under this Agreement, including
providing Design-Builder a copy of all written materials JPA receives asserting a
claim against JPA that is subject to defense by an insurer under an insurance
policy or by Design-Builder under Section 25.

24.12 Failure to Comply
(a)

If Design-Builder fails to provide and maintain insurance as required in this
Agreement, then JPA may purchase such insurance or suspend Design-Builder’s
right to proceed with the Work until proper evidence of insurance is provided.

(b)

Any amounts paid by JPA under Section 24.12(a) (plus an administrative charge
equal to 10% of the cost) shall, at JPA’s sole option, be deducted from amounts
payable to Design-Builder, or reimbursed by Design-Builder upon demand.
Nothing in this Agreement shall preclude JPA from exercising any rights or
remedies under this Agreement or otherwise under Applicable Laws as a result of
the failure of Design-Builder or any Subcontractor to satisfy the obligations of the
Insurance Requirements.

(c)

If on account of Design-Builder’s failure to comply with any of the Insurance
Requirements, JPA is adjudged to be responsible for all or any portion of a
judgment, loss, or settlement (through admission or stipulation by Design-Builder
or court decision) that would have been covered by insurance but for noncompliance with the Insurance Requirements, then any loss or damage JPA
sustains by reason thereof shall be borne by Design-Builder, and Design-Builder
shall immediately pay the same to JPA, upon receipt of notice and evidence of
such loss or damage.

(d)

Design-Builder acknowledges and agrees that any actual or alleged failure on the
part of JPA to inform Design-Builder of non-compliance with any requirement
imposes no additional obligations on JPA nor does it waive any rights under this
Agreement.
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24.13 Subcontractor Insurance
Design-Builder shall ensure that all Subcontractors secure and maintain all insurance coverages
(including workers compensation insurance) and other financial sureties required by DesignBuilder and comply with any applicable insurance statutes.
24.14 Disclaimer

25.

(a)

Design-Builder and each Subcontractor shall ensure that their insurance programs
fit their particular needs, and it is their responsibility to arrange for and secure any
insurance coverage they deem advisable, whether or not specified in this
Agreement, and to fulfill their defense and indemnity obligations as specified under
this Agreement.

(b)

JPA makes no representation or warranty that the coverage, limits of liability, or
other terms specified for the insurance policies required under the Insurance
Requirements are adequate to protect Design-Builder against its undertakings
under this Agreement or its liability to any third party, nor shall the existence of any
such terms preclude JPA from taking any actions as are available to it under this
Agreement or otherwise under Applicable Laws.

LIMITATION OF LIABILITY; INDEMNITY; CONSEQUENTIAL DAMAGES
25.1

Limitation of Liability

25.1.1

If Phase 2 Approval is obtained, Design-Builder’s aggregate liability to JPA with
respect to Phase 2 shall not exceed an amount equal to 50% of the GMP (Phase
2), provided this limitation of liability shall be subject to the exclusions in Section
25.1.2.

25.1.2

Regardless of whether Phase 2 Approval is obtained, the limitation on DesignBuilder’s liability under Section 25.1.1 shall not apply to:

(a)

any Losses incurred in connection with the Phase 1A Work;

(b)

any Losses incurred in connection with the Phase 1B Work;

(c)

any Losses incurred where Design-Builder abandons the Project Assets in whole
or part;

(d)

any Losses to the extent they are covered by insurance required to be carried
under this Agreement or for which Design-Builder was required to provide under
this Agreement if coverage is not in force;

(e)

any fines or penalties levied or imposed by any Governmental Entity to the extent
arising out of any Design-Builder Fault;

(f)

Design-Builder’s liability for its indemnity obligations as provided in this Agreement,
including Sections 17.6.1(b), 18.9.1(d) and 25.2;

East County AWP
Package #4

Page 152 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(g)

any Losses incurred by any Indemnified Party in connection with, relating to or
arising out of any gross negligence, fraud, bad faith, recklessness, criminal
conduct, intentional misconduct, or breach of Applicable Law by any DB-Related
Entity;

(h)

any liquidated damages assessed under Sections 7.5 or 18.9.1(c); and

(i)

any Losses arising out of any Design-Builder Hazardous Materials Release.

25.2

Indemnifications by Design-Builder

25.2.1

To the fullest extent permitted by law, Design-Builder shall release, defend,
indemnify and hold the Indemnified Parties free and harmless from any and all
Claims and Losses of any kind, to property or Persons, including wrongful
death, in any manner arising out of, pertaining to, or incident to any acts, errors
or omissions, or willful misconduct of Design-Builder, DB-Related Entities, or any
of their respective officials, officers, employees, subcontractors, suppliers,
consultants or agents, in connection with the Project Assets or this Agreement,
including:

(a)

the breach or alleged breach of this Agreement by any DB-Related Entity;

(b)

any Claims by Subcontractors for nonpayment;

(c)

the payment of all damages, expert witness fees, accountants’ fees and attorneys’
fees and other related Losses;

(d)

any Design-Builder Hazardous Materials Release;

(e)

any alleged patent or copyright infringement or other allegedly improper
appropriation or use of trade secrets, patents, proprietary information, know-how,
system of methods, processes, design, information or other items provided or
communicated to an Indemnified Party in connection with the Project, this
Agreement, or the Work;

(f)

to the extent of any DB-Related Entity’s negligence or failure to comply with
Design-Builder’s obligations to coordinate and integrate the Work with any Other
Contractor, the City of San Diego, or Utility Owner under this Agreement, the claim
or assertion by any Other Contractor, the City of San Diego, or Utility Owner that
a DB-Related Entity interfered with or hindered the progress or completion of work
being performed by such Person so as to cause disruption, delay or Losses;

(g)

any fines, penalties or other Losses resulting from a violation of or noncompliance
with Applicable Laws (including Environmental Laws);

(h)

the actual or alleged culpable act, error, omission, negligence, fraud, recklessness,
willful misconduct, breach or misconduct of any DB-Related Entity in or associated
with performance of the Work;

East County AWP
Package #4

Page 153 of 175

Progressive Design-Build Agreement
[Board Report Draft] Execution Version

(i)

any fines, penalties or other Losses resulting from any act or omission by a DBRelated Entity that prevents any of the Existing Facilities from operating for their
intended use; and

(j)

any fines, penalties, legal disposal costs or other Losses (including in connection
with any damage or injury) resulting from any act or omission (including any failure
to take measures to prevent a sewer spill or overflow) by a DB-Related Entity that
causes a sewer spill or overflow from any of the Existing Facilities.

25.2.2

Design-Builder’s obligation to indemnify shall not be restricted to insurance
proceeds, if any, received by Design-Builder or the Indemnified Parties.

25.2.3

To the extent of its liability, Design-Builder shall pay and satisfy any judgment,
award or decree that may be rendered against any of the Indemnified Parties in
any suit, action or other legal proceeding under this Section 25.2. Design-Builder
shall reimburse the Indemnified Parties for any and all Losses and legal
expenses incurred by each of the Indemnified Parties in connection with such
suit, action or legal proceeding or in enforcing the indemnity provided in this
Section 25.2.

25.2.4

Subject to the releases and disclaimers under this Agreement, Design-Builder’s
indemnity under this Section 25.2 shall not extend to any Claim or Loss to the
extent that such Claim or Loss was directly caused by:

(a)

without limiting Section 25.2.5(a), the active negligence, gross negligence,
reckless or willful misconduct, bad faith or fraud of such Indemnified Party;

(b)

JPA’s material breach of any of its obligations under this Agreement; or

(c)

an Indemnified Party’s material violation of any Applicable Laws or Governmental
Approvals.

25.2.5

The following restrictions shall apply to the indemnities in this Section 25.2:

(a)

except as permitted by Civil Code sections 2782.1, 2782.2 and 2782.5, such
indemnities shall not inure to the benefit of an Indemnified Party so as to impose
liability on Design-Builder for the active negligence of JPA, or to relieve JPA of
liability for such active negligence;

(b)

with respect to Work performed by a design professional as defined in Civil Code
section 2782.8, such indemnities shall apply only to the extent permitted by said
section 2782.8; and

(c)

in Claims by an employee of Design-Builder, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts they may be liable, the
indemnification obligation under this Section 25.2 is not limited by a limitation on
the amount or type of damages, compensation or benefits payable by or for
Design-Builder or a Subcontractor under workers’ compensation, disability benefit
or other employee benefits laws.
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25.2.6

25.3

The requirement to provide an indemnity for any breach or alleged breach of this
Agreement as provided in Section 25.2.1(a) is intended to provide protection to
JPA with respect to third party Claims associated with such breach or alleged
breach. It is not intended to provide JPA with an alternative cause of action for
damages incurred by JPA with respect to such breach or alleged breach.

Responsibility of JPA for Certain Hazardous Materials

The Parties acknowledge and agree that:
(a)

JPA may assert that certain third parties may rightfully bear the ultimate legal
responsibility for any and all Hazardous Materials that may currently be present on
the Site; and

(b)

certain State and federal statutes provide that individuals and firms may be held
liable for damages and claims related to Hazardous Materials under such doctrines
as joint and several liability and/or strict liability. It is not the intention of the Parties
that Design-Builder be exposed to any such liability to the extent arising out of (i)
proper Hazardous Materials Management activities in connection with pre-existing
Site contamination, whether known or unknown or (ii) the activities of any Persons
other than DB-Related Entities.

25.4

No Effect on Other Rights

The obligations in Sections 25.1 through 25.3 shall not be construed to negate, abridge or reduce
other rights or obligations which would otherwise exist in favor of an Indemnified Party under this
Agreement.
25.5

CERCLA Agreement

The indemnities in Section 25.2 are intended to operate as agreements under section 9607(e) of
the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), 42
U.S.C. section 9607(e), and Health and Safety Code section 25364, to defend, indemnify and
hold harmless the Indemnified Parties.
25.6

Notification of Third Party Claim

JPA and Design-Builder shall each provide timely notification to the other Party of the receipt of
any third party Claim relating to this Agreement.
25.7

Defense and Indemnification Procedures

25.7.1

If an Indemnified Party receives notice of a Claim or other item covered under
this Section 25 or otherwise has Actual Knowledge of a Claim that it believes is
within the scope of the indemnities provided under this Agreement, then, as soon
as practicable after receipt of the Claim, JPA shall by notice:

(a)

inform Design-Builder of the Claim;

(b)

send to Design-Builder a copy of all written materials JPA has received asserting
such Claim; and
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(c)

notify Design-Builder that if no insurer accepts defense of the Claim, the
Indemnified Party will conduct its own defense at Design-Builder’s cost, unless
Design-Builder accepts the tender of the defense under Section 25.7.4.

25.7.2

As soon as practicable after Design-Builder receives notice of a Claim or
otherwise has Actual Knowledge of a Claim, it shall tender the Claim by notice to
the insurers under all potentially applicable insurance policies. JPA and other
Indemnified Parties also may tender such Claims directly to such insurers.

25.7.3

If the insurer under any applicable insurance policy accepts the tender of
defense, JPA and Design-Builder shall cooperate in the defense as required by
the insurance policy. If no insurer under potentially applicable insurance policies
provides defense, then Section 25.7.4 shall apply.

25.7.4

If the defense is tendered to Design-Builder, then within 30 days after receipt of
the tender, Design-Builder shall notify the Indemnified Party whether it has
tendered the matter to an insurer and (if not tendered to an insurer or if the insurer
has rejected the tender) shall deliver a notice stating that Design-Builder:

(a)

accepts the tender of defense and confirms that the Claim is subject to full
indemnification under this Agreement without any “reservation of rights” to deny or
disclaim full indemnification thereafter;

(b)

accepts the tender of defense but with a “reservation of rights” in whole or in part;
or

(c)

rejects the tender of defense based on a determination that it is not required to
indemnify against the Claim under the terms of this Agreement.

25.7.5

If Design-Builder accepts the tender of defense under Section 25.7.4(a), DesignBuilder may select legal counsel for the Indemnified Party, subject to reasonable
approval by the Indemnified Party, and Design-Builder shall otherwise control the
defense of the Claim, including settlement, and bear the fees and costs of
defending and settling such Claim; except that JPA has the right of prior approval
of any settlement that waives any defenses or rights of JPA, increases JPA’s risk
(including risk to the Project or East County AWP Project) or relates to or may
impact the Work or the design, construction, operations, maintenance, financing,
or revenues of the Project or the East County AWP Project. During such defense:

(a)

Design-Builder shall fully and regularly inform the Indemnified Party in writing of
the material developments in the case and settlement discussions; and

(b)

the Indemnified Party shall fully cooperate in said defense, provide to DesignBuilder all materials and access to personnel that Design-Builder reasonably
requests as necessary for defense, preparation and trial, and which or who are
under the control of or reasonably available to the Indemnified Party, and use
reasonable efforts to maintain the confidentiality of all communications between it
and Design-Builder concerning such defense.
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25.7.6

If Design-Builder responds to the tender of defense as specified in Section
25.7.4(b) or 25.7.4(c), the Indemnified Party may select its own legal counsel and
otherwise control the defense of such Claim, including settlement.

25.7.7

Notwithstanding Design-Builder’s acceptance of a tender of defense under
Section 25.7.4(a) or 25.7.4(b), the Indemnified Party may assume its own
defense by delivering to Design-Builder notice of such election and the reasons
thereof, if the Indemnified Party, at the time it gives notice of the Claim or at any
time thereafter, reasonably determines that:

(a)

a conflict exists between the Indemnified Party and Design-Builder which prevents
or potentially prevents Design-Builder from presenting a full and effective defense;
or

(b)

Design-Builder lacks the financial capacity to satisfy potential liability or to provide
an effective defense.

25.7.8

If the Indemnified Party is entitled to and elects to conduct its own defense of a
Claim for which it is entitled to indemnification under this Agreement, DesignBuilder shall reimburse on a current basis all reasonable costs and expenses the
Indemnified Party incurs in investigating and defending. If the Indemnified Party
is entitled to and elects to conduct its own defense, then:

(a)

in the case of a defense that otherwise would be conducted under Section
25.7.4(a) or 25.7.4(b), the Indemnified Party may settle or compromise the Claim
with Design-Builder’s prior written consent, which shall not be unreasonably
withheld or delayed, or with approval of the court or arbitrator following reasonable
notice to Design-Builder and opportunity to be heard and without prejudice to the
Indemnified Party’s rights to be indemnified by Design-Builder; and

(b)

in the case of a defense conducted under Section 25.7.4(c), the Indemnified Party
shall have the right to settle or compromise the Claim without Design-Builder’s
prior written consent and without prejudice to its rights to be indemnified by DesignBuilder.

25.7.9

A refusal of, or failure to accept, a tender of defense, as well as any Dispute over
whether an Indemnified Party that has assumed control of defense is entitled to
do so under Section 25.7.6 shall be resolved in accordance with Section 29 (if
the Indemnified Party is bound by Section 29), but the foregoing shall not
preclude an Indemnified Party from preserving its rights or defending the Claim
pending such resolution.

25.7.10 The Parties acknowledge that this Section 25.7 does not supersede any
Applicable Laws governing the required allocation or sharing of liability between
the Parties.
25.8

Consequential Damages

25.8.1
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Consequential Damages, whether arising out of breach of this Agreement, tort
(including negligence) or any other theory of liability, and each Party releases the
other Party from any such liability.
25.8.2

26.

The limitations on Design-Builder’s liability under this Section 25.8 shall not apply
to or limit any right of recovery JPA may have with respect to the following (and
Design-Builder agrees it shall not assert the application of this Section 25.8
against any such Losses):

(a)

any amounts paid or payable by or on behalf of Design-Builder which are covered
by insurance proceeds required to be carried under this Agreement, or for which
Design-Builder was required to provide under this Agreement if coverage is not in
force;

(b)

any Losses in connection with any gross negligence, fraud, bad faith,
recklessness, criminal conduct, intentional misconduct, or breach of Applicable
Law by any DB-Related Entity;

(c)

Design-Builder’s liability for its indemnity obligations as provided under this
Agreement, subject to Section 25.2.6;

(d)

Design-Builder’s obligation to pay liquidated damages under Sections 7.5 and
18.9.1(c); and

(e)

any Losses arising out of any Design-Builder Hazardous Materials Release.

DESIGN-BUILDER DEFAULT; TERMINATION
26.1

Preservation of Rights

To the fullest extent permitted by law, nothing JPA does or fails to do pursuant to this Section 26
will prejudice any right or remedy of JPA under this Agreement or Applicable Laws, including the
recovery of damages, where Design-Builder breaches this Agreement.
26.2

Design-Builder Default

Design-Builder shall be in default under this Agreement upon the occurrence of any one or more
of the following events or conditions (each, a “Design-Builder Default”):
(a)

Design-Builder fails to: (i) promptly begin the Work following issuance of any NTP;
or (ii) resume performance of Work that has been suspended or stopped within a
reasonable time after receipt of notice from JPA to do so or (if applicable) after
cessation of the event preventing performance;

(b)

Design-Builder fails to achieve Completion of the Work or a Stage under this
Agreement by 180 days after its applicable Completion Deadline;

(c)

Design-Builder suspends, ceases, stops or abandons the Work or fails to
continuously and diligently prosecute the Work, excluding Work stoppages due to:
(i) termination by JPA; (ii) the occurrence and continuance of a Force Majeure
Event or suspension by JPA; (iii) JPA’s failure to make undisputed payments to
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Design-Builder under Section 26.6; or (iv) Design-Builder’s suspension of Work in
the event of an emergency under Section 13.2(d).
(d)

Design-Builder fails to obtain, provide or maintain in full force and effect any
insurance, Bonds, guarantees or other performance security as and when required
under this Agreement, or fails to comply with any requirement of this Agreement
pertaining to the amount, terms or coverage of the same;

(e)

Design-Builder makes, attempts to make or suffers a voluntary or involuntary
assignment or transfer of this Agreement or any right or interest in this Agreement,
except as expressly permitted under this Agreement;

(f)

Design-Builder fails, absent a valid dispute, to make payment when due for labor,
equipment or materials under its agreements with Subcontractors and Applicable
Laws, or fails to comply with any Applicable Law or reasonably comply with any
JPA instruction consistent with this Agreement;

(g)

Design-Builder fails to make payment when due to JPA of any amounts owing to
JPA under this Agreement;

(h)

Design-Builder fails to timely observe or perform, or fails to cause to be timely
observed or performed, any other agreement or covenant that Design-Builder is
required to perform under this Agreement;

(i)

issuance of any final judgment holding Design-Builder or any of its equity members
liable for an amount over $100,000 based on a finding of intentional or reckless
misconduct or violation of a state or federal false claims act;

(j)

any representation or warranty made by Design-Builder in this Agreement
(including any questionnaire responses included in Design-Builder’s Proposal or
its SOQ) or any certificate, schedule, instrument or other document delivered by
Design-Builder pursuant to this Agreement was false or materially misleading
when made;

(k)

Design-Builder commences a voluntary case seeking liquidation, reorganization or
other relief with respect to Design-Builder or Design-Builder's debts under any U.S.
or foreign bankruptcy, insolvency or other similar Applicable Law; seeking the
appointment of a trustee, receiver, liquidator, custodian or other similar official of
its, or any substantial part of its, assets; becomes insolvent, or generally does not
pay its debts as they become due; provides notice of its inability to pay its debts;
makes an assignment for the benefit of creditors; or takes any action to authorize
any of the foregoing;

(l)

an involuntary case is commenced against Design-Builder seeking liquidation,
reorganization, dissolution, winding up, a composition or arrangement with
creditors, a readjustment of debts or other relief with respect to Design-Builder or
its debts under any U.S. or foreign bankruptcy, insolvency or other similar
Applicable Law; seeking the appointment of a trustee, receiver, liquidator,
custodian or other similar official of it or any substantial part of its assets; seeking
the issuance of a writ of attachment, execution or similar process; or seeking like
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relief, and such involuntary case shall not be contested by it in good faith or shall
remain undismissed and unstayed for a period of 60 days;
(m)

in any voluntary or involuntary case seeking liquidation, reorganization or other
relief with respect to Design-Builder or its debts under any U.S. or foreign
bankruptcy, insolvency or other similar Applicable Law, this Agreement, is rejected,
including a rejection under 11 U.S.C. section 365 or any successor statute;

(n)

any voluntary or involuntary case or other act or event described in
Sections 26.2(k) through 26.2(m) occurs (and in the case of an involuntary case is
not contested in good faith or remains undismissed and unstayed for a period of
60 days) with respect to (i) any member, partner or joint venture member of DesignBuilder (unless said Person has fully met all financial obligations owing to DesignBuilder investment and payments or transfers of money or property previously
made to or for the benefit of Design-Builder are not subject to 11 U.S.C. sections
544, 547, 548 or 550 or any similar applicable state or federal Applicable Law
respecting the avoidance or recovery of preferences or fraudulent transfers) or (ii)
any member, partner or joint venture member of Design-Builder for whom transfer
of ownership or management authority would constitute a prohibited assignment
under this Agreement or impermissible Change of Control; or

(o)

after any rights of appeal have been exhausted, Design-Builder, any Affiliate or
any Subcontractor (i) is determined disqualified, suspended or debarred, or
otherwise excluded from bidding, proposing or contracting with a federal or a State
department or agency or (ii) has not dismissed any Subcontractor whose work is
not substantially complete and who is determined disqualified, suspended or
debarred, or otherwise excluded from bidding, or proposing or contracting with a
federal or a State department or agency.

26.3

Notice and Opportunity to Cure

26.3.1

Design-Builder shall promptly:

(a)

provide notice to JPA upon the occurrence of a Design-Builder Default; and

(b)

take steps to commence the cure of and mitigate the effects of any Design-Builder
Default.

26.3.2

If Design-Builder so notifies JPA of a Design-Builder Default under Section
26.3.1(a) or JPA considers a Design-Builder Default has occurred, JPA may give
Design-Builder a written notice ("Default Notice"), which contains:

(a)

details of the Design-Builder Default;

(b)

the cure period (if any) by which Design-Builder shall cure the Design-Builder
Default under Sections 26.3.1(b) and 26.3.3; and

(c)

if the Design-Builder Default is not capable of being cured or no cure period is
applicable, a date by which Design-Builder shall comply with any JPA
requirements in connection with that Design-Builder Default.
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26.3.3

Design-Builder shall have the following cure periods under any Default Notice:

(a)

for a Design-Builder Default described in Sections 26.2(c), 26.2(d), 26.2(f), 26.2(g)
and 26.2(h) a period of 15 days after delivery of a Default Notice;

(b)

for a Design-Builder Default described in Sections 26.2(c), 26.2(d), 26.2(f), 26.2(g),
and 26.2(h) that is capable of cure, but by its nature cannot be cured within a period
of 15 days after delivery of a Default Notice, as determined by JPA, such additional
period of time shall be allowed as may be reasonably necessary to cure the
Design-Builder Default, so long as Design-Builder commences such cure within
that 15-day period and thereafter diligently prosecutes such cure to completion;
except that in no event shall such cure period exceed 60 days in total;

(c)

for the Design-Builder Defaults described in Sections 26.2(a), a period of seven
days after delivery of a Default Notice; and

(d)

for any other Design-Builder Default, there is no cure period.

26.4

Right to Terminate Upon Default Termination Event

26.4.1

If any Design-Builder Default is not subject to cure or is not cured within the
applicable cure period (if any) specified in Section 26.3.3 (“Default Termination
Event”), JPA may terminate this Agreement by providing written notice to DesignBuilder.

26.4.2

Termination of this Agreement for a Default Termination Event under this Section
26.4 will take effect on the date stated in the notice given by JPA to DesignBuilder under Section 26.4.1.

26.5

Consequences upon Termination for Default Termination Event

26.5.1

Subject to Section 26.1, if JPA terminates this Agreement for a Default
Termination Event:

(a)

Design-Builder shall comply with Section 28; and

(b)

JPA:
(i)

may take over and use, or require Design-Builder to remove from the Site,
the plant, equipment and Work and all materials, equipment and other
things intended for the Work; provided JPA shall equitably reimburse
Design-Builder the actual cost for any such take-over and use up to an
amount not to exceed the amount stated in the Proposal, Phase 1B
Amendment or Phase 2 Amendment (as applicable);

(ii)

may require Design-Builder to assign to JPA, or JPA’s nominee, any or all
Subcontracts between Design-Builder and its Subcontractors;

(iii)

to the extent permitted by Applicable Laws, shall not be obliged to make
any further payments to Design-Builder; and
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(iv)

26.5.2

26.6

shall be entitled to recover from Design-Builder all Claims and Losses, in
excess of any amount payable to Design-Builder under this Agreement,
suffered or incurred by JPA arising in connection with such termination.

Design-Builder and each Surety shall not be relieved of liability for continuing
liquidated damages on account of a Design-Builder Default, by JPA’s declaration
of Design-Builder Default or by actions taken by JPA under this Section 26.5.

Right to Stop Work for Failure by JPA to Make Undisputed Payment

26.6.1

Design-Builder may stop Work if JPA fails to make an undisputed payment due
under this Agreement within 60 days after receipt of a written notice of
nonpayment from Design-Builder.

26.6.2

Any Work stoppage under Section 26.6.1 shall be considered a suspension for
convenience under Section 13.2.

26.7

Conversion to Termination for Convenience

If JPA terminates Design-Builder under this Section 26 and it is later determined that the grounds
for that termination were not justified, the termination shall automatically be converted to, and
treated as, a termination for convenience under Section 27. In that event, Design-Builder shall be
entitled to receive only the amounts payable under Section 27, and Design-Builder specifically
waives any Claim, including for any lost profits or other amounts or damages, to the maximum
extent permitted by Applicable Laws.
27.

TERMINATION FOR CONVENIENCE
27.1.1

At JPA’s convenience, JPA may, at any time, terminate this Agreement, in whole
or in part, by providing notice to Design-Builder specifying the extent of the
termination and its effective date.

27.1.2

This Agreement’s termination for convenience under this Section 27 will take
effect on the date stated in JPA’s notice provided under Section 27.1.1.

27.1.3

If JPA terminates this Agreement for convenience, Design-Builder will be entitled
to payment of the following amounts, as determined by JPA Representative:

(a)

the reasonable cost of removing from the Site all labor, plant, equipment and other
things used in performing the Work;

(b)

for Work (including Cost of the Work) carried out under this Agreement up to the
date of termination, the amount which would have been payable if this Agreement
had not been terminated; provided Design-Builder submits an invoice (under
Section 19.12) for that Work; and

(c)

the cost of goods or materials reasonably ordered by Design-Builder for the Work,
before the date of termination, for which Design-Builder is legally bound to pay,
provided that:
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(i)

the value of the goods or materials is not included in the amount payable
under Section 27.1.3(b); and

(ii)

title in the goods and materials will vest in JPA upon payment.

27.1.4

28.

Design-Builder shall:

(a)

submit an invoice under Section 19.12 for all amounts claimed under Section
27.1.3;

(b)

take all steps possible to mitigate the costs referred to in Section 27.1.3; and

(c)

comply with Section 28.

TRANSITION UPON TERMINATION / EXPIRATION DATE

Upon termination under Section 26 or Section 27 or in connection with the expiration of this
Agreement:
(a)

subject to Section 28(b), Design-Builder shall comply with all of its obligations
under Section 18.10;

(b)

if and as directed by JPA, Design-Builder shall discontinue the Work, withdraw
from the Site, and remove materials, equipment, tools, and instruments used by,
and any debris or waste materials generated by, any DB-Related Entity in the
performance of the Work and leave the Site in a safe condition;

(c)

Design-Builder shall remove all temporary Utility connections and piping installed
and return all affected improvements to their original condition, or better, to the
satisfaction of both JPA and the agency owning the affected Utility;

(d)

within 10 days after the Expiration Date, Design-Builder shall deliver to JPA, free
and clear of Liens, the following: (i) all special tools, equipment, furnishings and
supplies purchased and/or used by Design-Builder as provided in this Agreement;
and (ii) all replacement spare parts as required by the Scope of Work;

(e)

Design-Builder shall comply with its obligations under Section 23, including by
delivering to JPA, within 10 days after the Expiration Date, possession of any or
all Design Documents, Construction Documents, Project Plans, and all other
completed or partially completed Books and Records that JPA deems necessary
to complete the Work or operate and maintain the Facilities;

(f)

Design-Builder shall cooperate with JPA and any third parties required by the JPA
Representative, and take all other steps necessary, to ensure that JPA is able to
re-procure or procure the execution of the Work (whether with or without obtaining
a proposal from Design-Builder) or procure the execution of the Work in any other
manner which JPA may determine in its sole discretion;

(g)

Design-Builder shall confirm the assignment to JPA of all Subcontracts requested
by JPA, terminate all other Subcontracts and not enter into any new Subcontracts;
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(h)

JPA may pay any amount or perform any act as may then be required by DesignBuilder under this Agreement or any Subcontract; and

(i)

JPA may appropriate any or all materials and equipment on the Site, and JPA may
direct the Surety to complete the Project, enter into an agreement to complete the
Project with another contractor or the Surety or use any other method to complete
the Project.

29.

DISPUTES

29.1

Design-Builder shall timely comply with all notices and requests for additional
compensation and extensions of time as a prerequisite to filing any Claim governed by
this Section 29. The failure to timely provide any notice or request required under this
Agreement shall constitute a waiver of the right to further pursue the Claim under this
Agreement or at law.

29.2

Effective January 1, 1991, section 20104 et seq., of the California Public Contract Code
prescribes a process utilizing informal conferences, non-binding judicial supervised
mediation and judicial arbitration to resolve disputes on construction claims of $375,000
or less. Effective January 1, 2017, section 9204 of the Public Contract Code prescribes a
process for negotiation and mediation to resolve disputes on construction claims. The
intent of this Section 29 is to implement sections 20104 et seq. and section 9204 of the
California Public Contract Code; accordingly, this Section 29 shall be construed to be
consistent with said statutes.

29.3

For purposes of this Section 29, “demand” means a separate demand by Design-Builder,
after JPA denies Design-Builder’s duly requested application for (a) a Relief Event, (b) a
Change Order, (c) payment of money or damages arising from Work done by or on behalf
of Design-Builder under this Agreement, (d) an amount the payment of which is disputed
by JPA, or (e) relief of any kind associated with any other Dispute, including disputes
between or among Design-Builder, JPA and any Other Contractor (including disputes
relating to any certification, delay, work quality, etc.). All demands governed by this
Section 29 may not be filed unless and until Design-Builder completes all procedures for
giving notice and Design-Builder’s request has been denied, in whole or in part, by JPA.
All demands governed by this Section 29 must be filed no later than the date of the final
payment under this Agreement. Any demand must be submitted in writing to JPA and shall
include on its first page the following in 16 point capital font: “THIS IS A
DEMAND.” Nothing in this Section 29 is intended to or will extend the time limit or
supersede notice requirements otherwise provided under this Agreement for the filing of
demands, including all requirements pertaining to compensation, payment or other relief
for Disputes, Work, Change Orders and Relief Events. Failure to follow such contractual
requirements shall bar any Claims and subsequent Claims arising from such demands.

29.4

Design-Builder shall submit all demands in the following format:
(a)

the demand shall include (i) a summary of the demand’s merit, (ii) a description of
the impact on the Project Schedule and any NTE, GMP or other Commercial
Terms (as applicable), (iii) the relief requested, and (iv) the specific provisions of
this Agreement and other Books and Records pursuant to which the demand is
made.
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(b)

(c)

the demand shall include the documents necessary to substantiate the demand
and a list of such documents, including, to the extent relevant to the demand:
(i)

specifications;

(ii)

drawings;

(iii)

clarifications (Requests for Information);

(iv)

schedules; and

(v)

any other documents necessary to substantiate the demand.

the demand shall include:
(i)

a chronology of events and correspondence related to the demand;

(ii)

an analysis of the demand’s merit;

(iii)

an analysis of the cost and impact of the events giving rise to the demand
on any NTE or GMP (as applicable); and

(iv)

an analysis of time impact of the events giving rise to the demand on the
Project Schedule in critical path method (CPM) format.

29.5

Upon receipt of a demand under this Section 29, JPA shall conduct a reasonable review
of the demand and, within a period not to exceed 45 days of receipt of the demand or as
extended either (a) under Section 29.6 or (b) by mutual agreement of the Parties, JPA
shall provide a written statement identifying what portion of the demand is disputed and
what portion is undisputed. Any payment due on an undisputed portion of the demand will
be processed and made within 30 days after JPA issues its written response.

29.6

If JPA needs approval from the JPA Board to provide Design-Builder a written statement
under Section 29.5, and the JPA Board does not meet within last 15 days of the 45-day
period or within the mutually agreed-upon extension of time following receipt of a demand,
JPA shall have up to three days following the next publicly noticed meeting of the JPA
Board of Directors after the 45-day period or the extension (as applicable) expires to
provide Design-Builder a written statement identifying the disputed portion and the
undisputed portion of the demand.

29.7

JPA may request, in writing, within 20 days of receipt of the demand, any additional
documentation supporting the demand or relating to defenses or Claims JPA may have,
and Design-Builder shall provide that documentation within 10 days after JPA’s request is
submitted. After JPA’s receipt of that documentation, if JPA (in its sole discretion) notifies
Design-Builder that additional information is needed, Design-Builder shall provide that
information within five days after JPA’s notification. JPA’s written statement shall be
submitted within 30 days (15 days if the demand is less than $50,000) after receiving all
additional documentation required under this Section 29.7; provided, however, that if JPA
needs approval from the JPA Board to provide Design-Builder with a written statement
and has requested and received all required additional documentation, JPA shall have up
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to three days following the next publicly noticed meeting of the JPA Board held after such
30-day period, 15-day period or longer period (as applicable) provided above.
29.8

If Design-Builder disputes JPA’s written statement or if JPA fails to respond within the time
prescribed, Design-Builder may so notify JPA within 15 days of the receipt of JPA’s
statement or its failure to respond (as applicable) and request an informal conference to
meet and confer for settlement of those portions of the demand that remain in dispute.
Upon receipt of such request, JPA shall schedule a meet and confer conference within 30
days for settlement of such dispute.

29.9

Within 10 days following the conclusion of the meet and confer conference, if the demand
or any portion of it remains in dispute, JPA shall provide Design-Builder with a written
statement identifying the portion of the demand that remains in dispute and the portion
that is undisputed. Any payment due on an undisputed portion of the demand shall be
processed and made within 60 days after JPA issues its written statement. Any portion of
the demand that remains in dispute shall be submitted to nonbinding mediation and JPA
and Design-Builder shall equally share the associated mediator fees. JPA and DesignBuilder shall mutually agree to a mediator from JAMS within 10 days after the disputed
portion of the demand has been specified in writing. If the Parties cannot select a mediator
during that time, then the Parties agree that JAMS shall designate a mediator who is (a)
a lawyer experienced in the subject matter of the dispute, a court commissioner or a retired
judge and (b) able to honor the timeframes provided in this Section 29.9.
(a)

For purposes of this Section 29.9, mediation includes any nonbinding process,
such as (without limitation) neutral evaluation or a dispute review board, in which
an independent third party or board assists the parties in dispute resolution through
negotiation or by issuance of an evaluation. Any mediation utilized shall conform
to the timeframes in this Section 29.9.

(b)

Unless otherwise agreed to by the Parties in writing, the mediation conducted
pursuant to this Section 29.9 shall excuse any further obligation under California
Public Contract Code section 20104.4 to mediate after litigation has been
commenced.

(c)

The mediation shall be held no earlier than the Expiration Date or the date that
Design-Builder last performs any Work, whichever is earlier. All unresolved
demands shall be considered jointly in a single mediation, unless a new unrelated
demand arises after mediation is completed. Notwithstanding the foregoing, JPA
may determine, in its sole discretion, to hold the mediation at an earlier time for
those unresolved demands that will affect any Package.

29.10 Following the mediation, if the demand or any portion remains in dispute, Design-Builder
must file a claim pursuant to Chapter 1 (commencing with section 900) and Chapter 2
(commencing with section 910) of Part 3 of Division 3.6 of Title 1 of the California
Government Code before initiating litigation. For purposes of those provisions, the running
of the period of time within which such claim must be filed shall be tolled from the date
Design-Builder submits the written demand to JPA until the time the demand is denied,
including any period of time utilized by a meet and confer conference under this Section
29.
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29.11 In addition to any and all requirements under this Agreement pertaining to notices of,
requests for, and demands to compensation, payment or other relief for Disputes, Work,
Change Orders, or Relief Events, Design-Builder must comply with the claim procedures
in Government Code section 900 et seq. before filing any lawsuit against JPA. Such
Government Code claims and any subsequent lawsuit based upon such claims shall be
limited to those matters that remain unresolved after all procedures pertaining to Disputes,
Work, Change Orders, or Relief Events have been followed by Design-Builder. If no such
Government Code claim is submitted or if the prerequisite contractual requirements are
not otherwise satisfied as specified under this Agreement, Design-Builder shall be barred
from bringing and maintaining a valid lawsuit against JPA. A Government Code claim must
be filed no earlier than the Expiration Date or the date Design-Builder last performs Work,
whichever is earlier. A Government Code claim shall be inclusive of all unresolved
demands of which Design-Builder has Actual Knowledge or that Design-Builder should
have reasonably known, excepting only new unrelated demands that arise after the
Government Code claim is submitted.
29.12 The following procedures are established for all civil actions filed to resolve claims of
$375,000 or less:
(a)

Within 60 days, but no earlier than 30 days, following the filing of responsive
pleadings, the court shall submit the matter to nonbinding mediation unless waived
by mutual stipulation of both Parties or unless mediation was held before
commencement of the action under Public Contract Code section 9204 and the
terms of this Agreement. The mediation process shall provide for the selection
within 15 days by both Parties of a disinterested third person as the mediator, shall
be commenced within 30 days of the submittal, and shall be concluded within 15
days from the commencement of the mediation unless a time requirement is
extended upon a good cause showing to the court.

(b)

If the matter remains in dispute, the case shall be submitted to judicial arbitration
pursuant to Chapter 2.5 (commencing with section 1141.10) of Title 3 of Part 3 of
the California Code of Civil Procedure, notwithstanding section 1141.11 of that
Code. The Civil Discovery Act of 1986 (Article 3 (commencing with section 2016)
of Chapter 3 of Title 3 of Part 4 of the California Code of Civil Procedure) shall
apply to any proceeding brought under this subdivision consistent with the rules
pertaining to judicial arbitration. In addition to Chapter 2.5 (commencing with
section 1141.10) of Title 3 of Part 3 of the California Code of Civil Procedure, (i)
arbitrators shall, when possible, be experienced in construction law, and (ii) any
Party appealing an arbitration award who does not obtain a more favorable
judgment shall, in addition to payment of costs and fees under that chapter, also
pay the attorneys’ fees on appeal of the other Party.

29.13 JPA’s failure to respond to a Claim from Design-Builder within the time periods described
in this Section 29 or to otherwise meet the time requirements of this Section 29 shall result
in such Claim being deemed rejected in its entirety.
29.14 No Claim or Change Order request from Design-Builder shall suspend Design-Builder’s
obligation to proceed with the performance of the Work, and Design-Builder shall continue
to diligently perform the Work in good faith during the pendency of any such Claim or
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Change Order request, unless otherwise permitted or required under the express terms
of this Agreement or agreed to by the Parties in writing.
30.

NOTICES
30.1

Notice of Change Order

If a direction by the JPA Representative, not specifically identified as a Change Order, constitutes
or involves a change to the Work that Design-Builder believes warrants a Change Order, DesignBuilder shall, if it wishes to make a Claim against JPA relating to the direction:
(a)

within 7 days of receiving the direction and before commencing work on the subject
matter of the direction, give notice to the JPA Representative that it considers the
direction to constitute or involve a Change Order;

(b)

within 21 days after giving the notice under Section 30.1(a), submit a written claim
to the JPA Representative, which includes:

(c)

30.2

(i)

details concerning the direction or other fact, matter or thing upon which
the Claim is based;

(ii)

the legal basis for the Claim, whether based on a term of this Agreement
or otherwise, and if based on a term of this Agreement, clearly identifying
the specific term;

(iii)

the facts relied upon in support of the Claim in sufficient detail to permit
verification; and

(iv)

details of the amount claimed and how it has been calculated in sufficient
detail to permit verification; and

continue to carry out the Work in accordance with this Agreement and all directions
of the JPA Representative, including any direction with respect to which notice has
been given under this Section 30.1.
Continuing Events

If the direction or other fact, matter or thing upon which the Claim under Section 30.1(b) is based,
or the consequences of the direction or other fact, matter or thing are continuing, Design-Builder
shall continue to give the information required by Section 30.1(b) every 28 days after the written
claim under Section 30.1(b) was submitted or given to the JPA Representative, until after the
direction or other fact, matter or thing upon which the Claim is based has, or the consequences
thereof have, ceased.
30.3

Delay in Notices

If Design-Builder fails to comply with Sections 30.1 through 30.2:
(a)

JPA will not be liable (to the fullest extent permitted under Applicable Law) upon
any Claim by Design-Builder, and
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(b)

Design-Builder will be absolutely barred from making any Claim against JPA,

arising in connection with the relevant direction or fact, matter or thing (as applicable) to which
Section 30.1 applies.
30.4

Other Provisions Unaffected

Nothing in Sections 30.1 through 30.3 will limit the operation or effect of any other provision of
this Agreement which requires Design-Builder to give notice to the JPA Representative in order
to preserve an entitlement to make a Claim against JPA.
30.5

31.

Notices and Communications

30.5.1

All notices under this Agreement shall be in writing and provided by one of the
following methods: (a) delivered personally; (b) sent by certified mail, with return
receipt requested; (c) sent by a recognized overnight mail or courier service, with
delivery receipt requested; or (d) sent by email communication followed by a hard
copy and with receipt confirmed by telephone.

30.5.2

Notices shall be sent to the following addresses (or to such other address as may
from time to time be specified by notice):

(a)

all notices to Design-Builder shall be delivered to the address specified in the
Project Specific Information (Phase 1A) or as otherwise directed by Design-Builder
Representative; and

(b)

all notices to JPA shall be marked with the Project’s name and shall be delivered
to the address specified in the Project Specific Information (Phase 1A) or as
otherwise directed by the JPA Representative.

30.5.3

Notices shall be deemed received when actually received in the office of the
addressee (or by the addressee if personally delivered) or when delivery is
refused, as shown on the receipt of the U.S. Postal Service, private carrier or
other Person making the delivery, except notices received after 5:00 p.m. (Pacific
Time) shall be deemed received on the first day following delivery.

30.5.4

Any technical or other communications pertaining to the Work shall be conducted
by the Design-Builder Representative and the JPA Representative.

MISCELLANEOUS
31.1

Standard for Governmental Approvals

In all cases where approvals, acceptances or consents are required to be provided by JPA or
Design-Builder under this Agreement, such approvals, acceptances or consents shall not be
withheld unreasonably, except in cases where a different standard (such as sole discretion) is
specified. In cases where sole discretion is specified, the decision shall not be subject to any
dispute resolution procedures under this Agreement, including Section 29.
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31.2

Entire Agreement; Amendments

This Agreement, together with its incorporated documents and references, contains the entire,
integrated agreement of the Parties, and supersedes any and all other prior to contemporaneous
negotiations, understandings and oral or written agreements between the Parties. This
Agreement may be amended or modified only by a written instrument duly executed by or on
behalf of the Parties, except to the extent provided otherwise in this Agreement.
31.3

Waiver

31.3.1

The failure of a Party to exercise or delay in exercising any right under this
Agreement shall not:

(a)

constitute a waiver of such right or any other right under this Agreement; or

(b)

relieve the other Party from performance of its obligations under this Agreement,
except as otherwise provided in this Agreement.

31.3.2

No waiver of any right under this Agreement shall be effective unless made in a
writing duly executed by a duly authorized representative of the Party charged
with the waiver, and any such waiver shall be limited to the specific instance and
shall not constitute a waiver of such right in the future or of any other right under
this Agreement.

31.3.3

If the Parties make and implement any interpretation of this Agreement without
documenting such interpretation by an instrument in writing signed by both
Parties, such interpretation and implementation thereof will not be binding in the
event of any future Disputes.

31.3.4

No waiver of any right under this Agreement shall be deemed to have occurred
as the result of any acceptance by JPA, any payment for or acceptance of the
whole or any part of the Work, any extension of time, or any possession taken by
JPA.

31.4

Independent Contractor; No Joint Venture or Partnership

31.4.1

Design-Builder is an independent contractor. Neither Design-Builder nor any of
its employees or agents is or shall be deemed to be an employee or agent of
JPA, and in no event shall the relationship between JPA and Design-Builder be
construed as creating any relationship whatsoever between JPA and DesignBuilder’s employees or agents. Except as otherwise provided in this Agreement,
Design-Builder has sole authority and responsibility to employ, discharge and
otherwise control its employees and has complete and sole responsibility as a
principal for its agents, for all Subcontractors and for all other Persons that
Design-Builder or any Subcontractor hires to perform or assist in performing the
Work.

31.4.2

Nothing in this Agreement is intended or shall be construed to create any
partnership, joint venture or similar relationship between JPA and Design-Builder;
and in no event shall either Party take a position in any tax return or other writing
of any kind that a partnership, joint venture or similar relationship exists.
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31.4.3

31.5

Design-Builder shall not have, or be deemed to have, power or authority to make
any commitments on JPA’s behalf or to execute agreements in the name of or
on behalf of JPA. Design-Builder shall not enter into any agreement with any
Governmental Entity, Utility Owner, property owner or other third party having
regulatory jurisdiction over any aspect of the Work or the East County AWP
Project (including the Project) or having any property interest affected by the
Work or the East County AWP Project that in any way purports to obligate JPA,
or states or implies that JPA has an obligation to the third party, to undertake any
activity, unless JPA otherwise provides its prior written approval.

Successors and Assigns

This Agreement shall be binding upon and inure to the benefit of JPA and Design-Builder and
each of their permitted successors, assigns and legal representatives.
31.6

Survival

The following provisions shall survive the Expiration Date and/or the completion of the Work:
(a)

the Parties’ respective representations and warranties;

(b)

the dispute resolution procedures in this Agreement;

(c)

the indemnifications, limitations and releases in this Agreement;

(d)

the limitations on remedies in this Agreement;

(e)

each Party’s express obligations following termination; and

(f)

all other provisions which by their inherent character should survive expiration or
earlier termination of this Agreement or completion of the Work.

31.7

Limitation on Third Party Beneficiaries

31.7.1

Except to the extent that specific provisions (such as, without limitation, the
warranty and indemnity provisions) identify third parties and state that they are
entitled to benefits:

(a)

no provision of this Agreement is intended to create any third party beneficiary to
this Agreement or authorize anyone, other than a Party, to maintain a suit for
personal injury or property damage under this Agreement; and

(b)

the duties, obligations and responsibilities of the Parties with respect to third
parties shall remain as imposed by law.

31.7.2
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31.8

Governing Law; Venue

This Agreement shall be governed by and construed in accordance with the laws of the State,
any applicable federal law, the JPA Procurement Policy, and the ordinances, regulations, codes,
and executive orders enacted and/or promulgated pursuant thereto. The venue for any litigation
arising from any Dispute shall be in the County of San Diego.
31.9

Severability

31.9.1

If any provision or part of this Agreement is ruled invalid (including invalidity due
to any Change in Law in or other change in law) by a court having proper
jurisdiction, then the Parties shall:

(a)

promptly meet and negotiate a substitute for such provision or part, which shall, to
the greatest extent legally permissible, effect the original intent of the Parties,
including (as applicable) an appropriate adjustment to Design-Builder’s
compensation to account for any change in the Work resulting from such
invalidated portion; and

(b)

if necessary or desirable, apply to the court or other decision maker (as applicable)
that declared such invalidity for an interpretation of the invalidated portion to guide
the Parties’ negotiation.

31.9.2

The invalidity or unenforceability of any such provision or part shall not affect the
validity or enforceability of the balance of this Agreement, which shall be
construed and enforced as if this Agreement did not contain such invalid or
unenforceable provision or part.

31.10 Further Assurances
Each Party shall promptly execute and deliver to the other Party all such instruments and other
documents and assurances as are reasonably requested by the other Party to further evidence
the first Party’s obligations hereunder, including, specifically with respect to Design-Builder,
assurances regarding the validity of (a) the assignments of any contract required under this
Agreement and (b) any instruments securing performance of this Agreement or the Work.
31.11 Counterparts
This Agreement may be executed in two or more counterparts, each of which shall be deemed
an original, but all of which together shall constitute one and the same instrument.
31.12 Cumulative Rights; Liability
Each right and remedy of JPA under this Agreement is cumulative and in addition to every other
right or remedy provided under this Agreement and Applicable Laws, and the exercise by JPA of
any part of such rights or remedies does not preclude the simultaneous or later exercise by JPA
of any or all other such rights or remedies.
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31.13 Costs
Each Party is responsible for paying its own costs and expenses incurred in connection with the
negotiation, preparation, and execution and delivery of this Agreement. Except as otherwise
provided in this Agreement, each Party shall perform its obligations in accordance with this
Agreement at its own cost and risk.
31.14 Assignment
31.14.1 Design-Builder may collaterally assign its rights to receive payment under this
Agreement and may subcontract Work in compliance with the requirements of
this Agreement. Design-Builder shall not otherwise sublet, transfer, assign or
dispose of any portion of this Agreement, or delegate any of its duties hereunder,
except with JPA’s prior written approval. Design-Builder’s assignment or
delegation of any of its Work under this Agreement shall be ineffective to relieve
Design-Builder of its responsibility for the Work assigned or delegated, unless
JPA, in its sole discretion, has approved in writing such relief from responsibility.
Any assignment of money shall be subject to all proper set-offs and withholdings
in favor of JPA and to all deductions provided for in this Agreement.
31.14.2 For the purpose of, but without limiting Section 31.14.1, an assignment of this
Agreement will be deemed to have occurred where there has been a Change of
Control.
31.15 Possessory Interest Tax
Rights granted to Design-Builder by JPA may create a possessory interest. Design-Builder agrees
that any possessory interest created may be subject to California Revenue and Taxation Code
section 107.6 and a property tax may be levied on that possessory interest. If applicable, DesignBuilder shall pay the property tax. Design-Builder acknowledges that the notice required under
California Revenue and Taxation Code section 107.6 has been provided.
31.16 Publicity
31.16.1 Design-Builder:
(a)

shall not furnish any information or issue any document or other written or printed
material concerning the Project for publication in the media without the prior written
approval of the JPA Representative; and

(b)

shall refer any enquiries from the media concerning the Project to the JPA
Representative.

31.16.2 Notwithstanding anything to the contrary, Design-Builder warrants that any
publication distributed by Design-Builder regarding the Project shall include the
following statement:
Funding for this project has been provided in full or in part through
an agreement with the State Water Resources Control Board.
California’s Clean Water State Revolving Fund is capitalized
through a variety of funding sources, including grants from the
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United States Environmental Protection Agency and state bond
proceeds. The contents of this document do not necessarily reflect
the views and policies of the foregoing, nor does mention of trade
names or commercial products constitute an endorsement or
recommendation of use.
[Signatures Follow]
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IN WITNESS WHEREOF, this Agreement has been executed as of ________________.
DESIGN-BUILDER:
ORION CONSTRUCTION CORPORATION
By:
Name: Richard Dowsing
Title: President
Contractor’s License No.: 549309
JPA:
EAST COUNTY ADVANCED WATER PURIFICATION JOINT
POWERS AUTHORITY
By:
Name:
Title:
APPROVED AS TO FORM:
By:
Nicholaus Norvell, General Counsel
Date: _________________
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BOARD AGENDA REPORT
Meeting Date: 09-16-2021
Submitted by:

Melissa McChesney, Communications Manager

Subject:

East County AWP Communications and Outreach Plan

Recommendation(s):
Hear staff report; no action required.
Alternative(s):
Forego staff presentation and note and file as an informational report.
Attachment(s):
1. East County AWP Communications and Outreach Plan
Funding:
Requested amount:
Funding source:

none

Project Goals: The East County Advanced Water Purification Program is a regional water and wastewater
solution. This Program is a collaborative partnership between Padre Dam Municipal Water District, County of
San Diego, the City of El Cajon and Helix Water District. It will create a new, local, sustainable and drought
proof drinking water supply using state-of-the-art technology to purify recycled water and diversify East
County’s water supply while reducing our dependence on imported water. This Program will provide up to 30
percent of East County’s drinking water demands while reducing wastewater discharge into the ocean.
Reviewed by:
Padre Dam GM
Finance

Legal Counsel
Standard Form

Action Required:
Motion
Resolution

Ordinance
None

Executive Summary:
Strategic communications and public outreach are key to the success and public acceptance of the East
County AWP Program. The Communications and Outreach Plan provides guidance and support for
communications efforts that build education and support for the Program. The East County AWP
Communications and Outreach Plan for FY 2021-2022 can be seen in Attachment 1.
Recommendation(s):
Hear staff report; no action required.

Page 2 of 2

Attachment 1

COMMUNICATIONS and PUBLIC OUTREACH PLAN
Fiscal Year 2021-2022
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EAST COUNTY ADVANCED WATER PURIFICATION | COMMUNICATIONS AND PUBLIC OUTREACH PLAN

INTRODUCTION
The East County Advanced Water Purifica on (East County AWP)
Program is a regional water and wastewater solu on. This Program is
a collabora ve partnership between Padre Dam Municipal Water
District, the County of San Diego, the City of El Cajon and Helix Water
District. It will create a new, local, sustainable and drought proof
water supply using state-of-the-art technology to purify recycled
water and diversify East County’s water por olio while reducing our
dependence on imported water. This Program will provide up to 30
percent of East County’s drinking water demands while elimina ng
wastewater discharge into the Pacific Ocean.
The East County AWP Program is the result of many years of strategic, long-term planning. The Project is currently
in the design por on of a Progressive Design Build approach for the four diﬀerent Project packages. The Program is
scheduled to begin distribu ng water in 2025.
Strategic communica ons and public outreach are key to the success and public acceptance of the East County AWP
Program. A comprehensive communica ons and outreach plan is cri cal to public support, understanding and
acceptance of this potable reuse project. It is important to engage with the community and other key stakeholders
to provide informa on on why the Program is important and the benefits it will provide.
The Communica ons and Outreach Program is led by the project’s interim administrator, Padre Dam, and the NV5
Public Outreach team. Addi onally, this team works with the communica ons staﬀ at each of the partner agencies
to ensure buy-in on messaging throughout the partner agencies. The goal of this group is to develop and implement
innova ve communica ons, public rela ons and outreach programs and projects for the East County AWP Program.
This Communica on and Public Outreach Plan provides guidance for educa ng and building support and trust for
the East County AWP Program.

Why the East County AWP is Needed
• California is facing unpredictable precipita on and more frequent droughts
• The cost of imported water is expected to con nue to rise - Imported water and wastewater treatment is
subject to rising costs out of the local water agency control
• Imported water requires an enormous amount of energy to transport
• Imported water travels from hundreds of miles away from the Sacramento Bay Delta and the
Colorado River
• Impor ng water siphons water from sensi ve ecosystems
• Most of East County’s drinking water is imported
• Treated wastewater is discharged into the ocean when it can be reused in East County
• Costs to send our wastewater 20 miles to the Pacific Ocean are an cipated to con nue to
increase and exceed the costs of reusing the water in East County

EAST COUNTY ADVANCED WATER PURIFICATION | COMMUNICATIONS AND PUBLIC OUTREACH PLAN

1

OVERVIEW AND GOALS
The Communica ons and Outreach Plan provides a framework for Program partners, staﬀ and consultants for
communica ng with and outreaching to water and wastewater customers, the general public, community
leaders, elected oﬃcials, media and other stakeholders about the East County AWP Program
for FY 2021-22. The objec ve of the plan is to educate and inform customers and key stakeholders on the East
County AWP Program and to build support.

The communica on and outreach goals of the East County AWP Program are to:

1 Inform and educate stakeholders on the benefits and needs of East County AWP.
2 Maintain, build and galvanize support for the Program by reinforcing awareness, trust and
confidence in the quality and safety of advanced water purifica on and the Program with
stakeholders.
3 Build rela onships with cri cal partners to reinforce the benefits of the project.
4 Engage the community as the project approaches construc on to maintain support through all
phases including planning, design, environmental review, construc on and opera on.
5 Convey project goals and key messages clearly, accurately and consistently.

To achieve these goals, the outreach program will:

INFORM stakeholders about the purpose, need and benefits
of East County AWP at every opportunity.

PROVIDE
stakeholders with
accurate, mely and
engaging informa on
about the Program.
Communicate
Program goals, public
mee ngs and
construc on plans
in a consistent and
mely manner.

USE A VARIETY OF
OUTREACH METHODS
designed to communicate
with stakeholders.

COMMUNICATE
EFFECTIVELY
with project team members,
departments, Program
partners and other internal
audiences to assure targeted
messaging and streamlined
communica ons processes.

ENGAGE LOCAL, REGIONAL AND STATEWIDE AGENCIES
to maximize the grant resources provided by the California
Department of Water Resources and Division of Drinking Water.
Con nue to involve these representa ves in ground breaking and
ribbon cu ng celebra ons.
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KEY MESSAGES
The following key messages will be u lized throughout all communica ons eﬀorts. Key messages will diﬀer
depending on the audience and level of awareness about the Program as well as geographic loca on of the
residents (if applicable). Speaking points tailored for media interviews contain three to five key messages
including calls to ac on such as “visit our website,” “watch a video” or “take a virtual tour.”

Main Message Points (Key Objec ves)
• The East County Advanced Water Purifica on will create a new, local, sustainable and drought-proof
drinking water supply using state-of-the-art technology to purify East San Diego County’s recycled water.
• The Program will provide a safe, high-quality drinking water source at a compe
wastewater customers.

ve price for water and

• The East County Advanced Water Purifica on Program will diversify East San Diego County’s water
supply and reduce dependence on imported water.
• The full-scale Program will produce up to 30 percent of East San Diego County’s current drinking
water demands.
• The Program is a collabora ve partnership between Padre Dam Municipal Water District, County of San
Diego, the City of El Cajon and Helix Water District.
• The Program reduces East San Diego County’s reliance on the City of San Diego’s Metropolitan
Wastewater System and minimizes ocean discharges.
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Sub Messages
• Smart Investment
— The cost of the East County AWP Program will be compe ve with the cost of imported water (at the
me of opera on) and will help control wastewater treatment costs.
• Environmentally Sound
— Recycling and purifying local water saves energy, helps preserve sensi ve ecosystems and is economic.
— Reduces the amount of water taken out of rivers, streams and aquifers, which is imported to East San
Diego County. This benefits the fish, plants and wildlife that rely on these natural resources. The
Program will also decrease discharges into the ocean.
• Drought Proof
— Recycling water makes sense for East San
Diego County because we have li le
rainfall, are at risk of drought and subject
to the ever-rising costs of imported water.
— Makes water available in wet and dry
years by crea ng a sustainable water
source.
• Locally Controlled and Reliable
— Creates a locally controlled,
uninterruptable drinking water supply
that increases stability in our communi es
and safeguards East San Diego County’s
economy and quality of life.
— The majority of East San Diego County’s drinking water
supply is imported, leaving us vulnerable to drought and
other factors.
• Safe
— The proven advanced technology used to purify the water
includes reverse osmosis, which removes viruses, bacteria
and salt as well as chemicals and pharmaceu cals.
• Collabora ve Regional Solu on
— East San Diego County agencies are partnering to recycle and
reuse as much of our limited water supply as possible.
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TARGET AUDIENCES AND STAKEHOLDERS
The target audiences for outreach eﬀorts for the East County AWP Program include the East San Diego County
communi es who will receive water from the Program and those in areas where construc on work may occur.

Target Communi es
The East County AWP Program is a collabora ve partnership between Padre Dam Municipal Water District,
Helix Water District, County of San Diego and the City of El Cajon. The communi es served by these en es
are targeted audiences for the Program’s communica ons and outreach eﬀorts.
Padre Dam’s service area includes the communi es of Santee, El Cajon, Lakeside, Flinn Springs, Harbison
Canyon, Blossom Valley, Alpine, Dehesa and Crest.
Helix Water District is the owner of Lake Jennings reservoir and treats/distributes drinking water from the
reservoir. The Helix service area includes the ci es of La Mesa, El Cajon, Lemon Grove and areas within the city
of Santee, Spring Valley and Lakeside.
Construc on eﬀorts will poten ally impact residents and businesses in the Lakeside community which are
Lakeside Water District customers. Construc on outreach eﬀorts will include mailing no fica ons and door
hangers, as needed. Lakeside Water District staﬀ will be informed of the work eﬀort.
The Otay Water District and its customers receive water from the RM Levy Water Treatment Plant and
therefore are also stakeholders. Otay provides water service to the communi es of Spring Valley, La Presa,
Calavo Gardens, Jamul, communi es in the eastern half of the city of Chula Vista and Otay Mesa along the
interna onal border with Mexico.

COUNTY OF
SAN DIEGO

Sanitation District

City of San Diego
Santee

Lake
Jennings

PADRE DAM

Municipal Water District
(Western Service Area)

Alpine

PADRE DAM

Municipal Water District
(Eastern Service Area)

CITY
CI
Y OF
O
EL CAJO
EL
CA
AJON
ON
N
CAJON

La Mesa

HELIX

Unincorporated
San Diego County

Unincorporated
San Diego County

Water District

Lemon
Grove
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Key Stakeholder Categories
Stakeholders are currently iden fied in the categories below and will be further expanded to include any
addi onal influencers/members of the community who can reinforce the East County AWP Program
messages:

1 Service Area Customers
2 Project Partners and Internal

(board members, staﬀ, etc.)

3 Lakeside Water District and Otay Water District
4 Residents and Businesses Near Construc on
5 Elected Oﬃcials (staﬀ, city councils)
6 Community Groups/Planning Groups
7 Educa onal organiza ons and School Districts

(elementary to college, teachers, students,
parents, scouts, other groups)

8 Media (local, state, na onal, interna onal)
9 Environmental Groups/Organiza ons
10 Chambers of Commerce
11 Special Interest (APWA, ACWA, WateReuse, etc.)
12 Service Groups (Kiwanis, Lion’s Club etc.)
13 Medical and Public Health Professionals
14 Regional Water Quality Control Board,

Department of Water Resources,
California State Water Resources
Control Board, U.S. EPA, etc.

15 Other Water Agenecies and U li es
16 Scien sts
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COMMUNICATIONS AND OUTREACH TACTICS
The East County AWP u li es a wide range of tools, tac cs and strategies to communica on, educate and
inform key audiences. The outreach strategies/tac cs for 2021-22 are designed to reach and educate
stakeholders using cost eﬀec ve methods to build public trust, Program support and provide public
involvement opportuni es throughout all project phases.
The Outreach team uses a variety of pla orms while ensuring consistency in messaging in order to engage
eﬀec vely with the widest reach. This is done through onging tools and tac cs as well as spefic tool and tac cs
related to key milestones and highlights for the current fiscal year. Ongoing tools and tac cs include:
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Key tools and tac cs iden fied from upcoming milestones and highlights for FY 2021-2022 include:

Addi onal tools and tac cs may be added to ongoing or key tac cs as Program elements change or shi . More
details on some of the tac cs are provided on the following pages.

Media Rela ons and Press Releases
Media rela ons is a low cost and highly eﬀec ve communica on method with wide distribu on and
trust-building opportuni es. Press releases will be dra ed and distributed to provide accurate and mely
informa on about important issues, special events and milestones to keep media representa ves current and
involved on project issues that impact Program stakeholders.

Speakers Bureau
All speaking events are evaluated based on safe interac ons due to COVID-19 concerns and CDC guidelines
will be adhered to. Presenta ons will be oﬀered to groups, interested par es and cri cal stakeholders,
including residents, businesses, environmental advocates, recrea on enthusiasts, elected oﬃcials and other
stakeholder groups.

Public Oﬃcials Briefings
The Public Outreach team will plan and schedule
regular briefings to elected oﬃcials represen ng the
East County AWP Program service area and public
agency leaders to keep them updated on the Program
and maintain/gain Program support. Addi onally, the
team will keep these oﬃcials up-to-date through the
e-newsle er and Execu ve Overview Reports.
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Town Hall Partnerships and Elected Oﬃcials Outreach
Local elected oﬃcials will be contacted to inquire about
including an East AWP Program informa on table at their
Town Hall mee ngs. East County AWP staﬀ/consultants
will be at the table to engage town hall a endees to
provide Program educa on.
The Outreach team will work with elected oﬃcials to
provide content for newsle ers they provide to their
cons uents. The team will work to see if their are any
other outreach opportuni es through these key
stakeholders.

Publicity Materials

 


Educa onal materials and East County AWP Program collateral
pieces will be reviewed and updated as needed.

 


   
  

   

The 2021 public survey found most customers prefer email and
printed mailers (i.e., billing inserts). Therefore, both methods will be
u lized for maximum reach.
The Program e-newsle er will be distributed mul ple mes per
year, depending on content and milestones.
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Bill inserts will be distributed based on need.

Program partners are asked to include general project informa on
in materials distributed to water and wastewater customers as
deemed appropriate. This could include newsle ers, annual water
quality reports and general public updates.
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Video
The 2020 video and Big Deal animated video will con nue to be promoted in newsle ers, social media
and other communica on and outreach eﬀorts.

A new 360-degree virtual reality video will be launched in 2021. The 360° virtual reality video is an interac ve
visual learning tool which is entertaining, educa onal and highlights the need, benefits and safety of East
County AWP Program. New strategies and tac cs will be implemented with the goal of increasing the number
of stakeholders in the Program’s service area who “like” and follow the Program’s Facebook, Instagram and
Twi er pages and fostering par cipa on and engagement in Program ac vi es to create greater awareness,
understanding and support of East County AWP.

Video Shorts
Video shorts (approximately 10 to 30 seconds) will be designed specifically for use on social media to provide
short-form snippets of Program informa on. These will provide general informa on, components of the
purifica on process and reinforce key messages. In addi on, video shorts of the Big Deal ambassador can
convey a lighter side of the Program. An op on to feature short video interviews of project supporters and/or
some of the engineers behind the Program could provide more posi ve reinforcement for East County AWP
Program and its benefits.
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Social Media
The East County AWP Program has Twi er, Instagram and Facebook accounts established.

Content adver sing is planned through a third party to increase the reach of specific posts. Video shorts will
be shared as will special events and contests. In addi on, alignment with a prominent blogger(s) will be
researched for poten al live pos ngs related to the Program. Social media analy cs will be monitored to track
percep ons and evaluate social media eﬀorts to improve the communica on program.
Social media images corresponding to content will be created/graphically designed to highlight:
• Quotes from support le ers.
• Cultural (non-religious) holidays (Labor Day, Valen ne’s Day) and calendar events
(i.e., first day of spring).
• Special dates that relate to the Program (i.e., World Water Day, Day Without Water, World Oceans Day,
World Environment Day etc.).
• Program-supported special events, campaigns and contests.
• Awards and grant funding received.
• Media print and broadcast clips related to water, water purifica on or AWP Program.
• Similar water purifica on projects content.
A er the project begins construc on in 2022, we will create our own ‘’Facebook/Instagram and LinkedIn live’’
sessions with a Program spokesperson monthly to help build credibility and accessibility. A er the “live’’
session, we will post to reach even more viewers. We will provide training and help cra the messages.
We will serve in the host role with professional voice-over and on-camera talent.
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Tour Program
Tours will be oﬀered virtually un l otherwise
decided. We will con nue to oﬀer virtual tours
and profile the Program’s new 360-degree video
to help build knowledge and understanding of the
Program as well as galvanize project support.
Virtual tours will be promoted in newsle ers,
social media, collateral materials and media
materials/events to increase excitement and
renew energy with prospec ve
tour par cipants.
Tours have been shown to be the most successful tac c to transform a person’s percep on and understanding
about water reuse and advanced water purifica on. With con nued COVID-19 challnges as well as the
planned demobiliza on of the Visitor Center and Demonstra on Facility in fall 2021, a virtual tour will serve
as an ideal alterna ve to in-person tours.

Educa onal Outreach
Outreaching to the next genera on and young adults has
been highly successful and we plan to expand this eﬀort to
educa onal ins tu ons in East San Diego County to
maintain support and build champions for the project
among educators and students. For example:
• Con nue oﬀering child-oriented curriculum for area
schools, scouts and other programs (i.e., Lego
Robo cs) and provide take-home informa on for each
student to give to parents/guardians to educate adults
in the household about the East County AWP Program.
• In lieu of classroom field trips to the East County AWP
Visitor’s Center, staﬀ can visit classrooms as requested
or provide a virtual presenta on. The classroom
events will include the 360-degree virtual reality
video.
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Website
Maintain the EastCountyAWP.com website with
updated informa on about the Program and
promo ons and add a press clips page to the site.
The site includes photos, videos, tour sign-up,
email sign up and student/educator informa on. In
addi on, the site tracks analy cs, including visits,
unique visitors, page views and the average
dura on visitors stay on the site. The analy c
informa on will be used to inform eﬃcacy of the website.
Special Events
Special events will be considered to con nue the momentum of awareness around the East County AWP
Program and build posi ve sen ment around advanced water purifica on when we predict it’s a safe and viable
op on. These events educate and inform the public by showcasing a lighter, fun side to the Program while
making the sophis cated science behind advanced water purifica on more accessible to the community. An
East County AWP Program-designed tent is available to use at community events. A prize wheel has also been
created for guests to spin and learn about various Program elements.
Host a groundbreaking celebra on at the site of the new
WRF, AWT and VIsitor’s Center will be planned for the
Spring of 2022 a er JPA approval of the Project’s
Guranteed Maximum Price. This event will invite key
stakeholders and the media to celebrate the oﬃce
construc on kickoﬀ. It will allow those involved to the
project to build strong support and momentum going
into this next phase of the Project.
Other events may include:
• Host an educa onal table at community events
(fairs, fes vals, farmer’s markets) using the exis ng
Program-branded water wheel and educa onal materials to teach the public about the East County
AWP Program. Partner with large East San Diego County-geared events such as Helix Water District’s
Spring Carnival; events at Lake Jennings; Santee Lakes “Movies in the Park, “Concerts in the Park” in
Lakeside, La Mesa, Lemon Grove and Santee; Lakeside Rodeo and Western Days.
• Research the poten al to work/partner with The Water Conserva on Garden and other local
conversa on ventures for sharing project messaging, including installing an informa on display or
hos ng a booth at exis ng TWCG event(s)/workshop(s).
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Project Support
Survey respondents said they find water experts most credible,
closely follwed by scien sts. Water experts can range from local,
industry and regulatory agencies. We will contact these
organiza ons to align with individuals who support the Program and
request their stamp of approval. We will design a project “stamp”
and post online when a member agrees and consider including
these Stamps of Approval in bill inserts, post on social media and
include in various project updates. EPA, Bureau of Reclama on and
the Division of Drinking Water will be invited to Program events.
Signs at the Lakes
Requests will be made to Lake Jennings and Santee Lakes to install
outdoor educa onal kiosk signs. The kiosks can seamlessly blend
with exis ng signs and visually describe the benefits of the
East County AWP Program.
Industry Outreach
We will con nue to iden fy opportuni es to highlight the East County AWP Program in the water trade industry,
including the interna onal trades, through conferences, trade media, speaking opportuni es, sponsorships and
tours and expand this ini a ve to include interna onal as well as domes c industry opportuni es. This eﬀort
advances water purifica on best prac ces for the overall water industry and communicates the work Program
partners are doing as leaders in emerging water technologies.
Interested Partners
Program partners, other ci es and/or municipali es, local, regional,
state and federal agencies that are commi ed to the East County
AWP Program will be provided access to a communica on tool kit,
upon request. These addi onal agencies include the EPA, US Bureau
of Reclama on, state and federal representa ves, economic
chambers and business groups, as well as environmental, water
resource, health and safety, educa onal and advocacy groups. The East County AWP Program communica ons
team will provide strategic counsel so key messages are consistent and united and will oﬀer assistance with
two-way informa on flow, material development, audience engagement, answering ques ons and
encouragement to share Program messages.
An online toolkit (see following sec on) has been prepared to assist commi ed par es to communicate with
their stakeholders/targeted audiences and prepare for the environmental study public involvement ac vi es,
targe ng the same stakeholder audiences listed in this plan.
EAST COUNTY ADVANCED WATER PURIFICATION | COMMUNICATIONS AND PUBLIC OUTREACH PLAN
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INFORMATIONAL MATERIALS AND TOOLKIT
A variety of resources have been developed to highlight key messages and educate Program stakeholders.
Program partners are welcome and encouraged to use any and all of the resources listed below to schedule
outreach eﬀorts. Partner cons tuents would like more informa on about the project and it’s important to
communicate about the project before it enters construc on.

Style and Branding Guide
•
•
•
•
•
•
•

Le erhead
PowerPoint Templates
Business Cards
Virtual Mee ng Backgrounds
Vehicle Logos and Magnets
Apparel Op ons
Promo onal Examples

Collateral Materials
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East County AWP Program Fact Sheet
Demonstra on Facility Fact Sheet
Program Study (summary and full report)
Newsle er Archives
Student/Children Materials
(ac vity sheets and water-gami game)
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Website and Digital
• Website (EastCountyAWP.com)
• Videos (Animated video, project video (2020),
Beer Starts with Water video, 360-degree video,
facility rendering and original video (2015)

Speakers Bureau/Presenta ons
• PowerPoint Presenta on

Mementos
•
•
•
•
•

Pens
Pencils
Erasers
Face masks
School and scout mementos
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STYLE + BRANDING GUIDE
May 2021

INTRODUCTION AND GUIDE USE
This style and branding guide provides a set of standards for the writing, formatting and design
of East County Advanced Water Purification (East County AWP) documents and the approved
uses of the logo. These guidelines cannot anticipate all possible usages. Please contact
Melissa McChesney, mmcchesney@padre.org, with questions and approval for logo, branding
and grammar use not covered within this style guide. These standards have been established to
ensure the logo remains consistent in appearance and effectiveness across all platforms.
Logo Variations
The East County AWP Logo is preferred in vertical format however the horizontal logo may be used
when there are space limitations. To secure the visual impact of the East County AWP logo, a

LOGOT YPE

PREFERRED

LOGOMARK

minimum surrounding area of isolation is to be added to all sides of the logo. This minimum area is
determined by twice the height of the “A” in the logotype as shown.

ALLOWED

=
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JPA LOGO FOR OFFICIAL CORRESPONDENCE
The East County AWP Joint Powers Authority (East County AWP JPA) serves as the governing
body for the East County AWP Program. The JPA Board includes representatives from three
member agencies: Padre Dam Municipal Water District, the City of El Cajon and County of San
Diego. Helix Water District is a partner in the Program and has representation on the Board as
an ex-officio member.

PREFERRED

The East County AWP JPA logo is to be used for official program correspondence, grant and
loan applications and contract documents.

ALLOWED

=

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE

2

LOGO USAGE
The East County AWP and East County AWP JPA logos act as the primary visual representation
of the brand. Therefore, it is critical to maintain the integrity of the logos and be consistent with
their usage.

ALLOWED

PREFERRED

The logos are always preferred in the original logo colors. If limited to one color, the logos should be
in PMS 3005 C blue or white as shown and never in black. The logo use instructions and examples
below are to be strictly followed for both the East County AWP and East County AWP JPA logos.
To obtain official logo files or for questions regarding use, please email info@EastCountyAWP.com.

• The full color logo is preferred on white or light colored backgrounds with enough contrast to see
the whole logo clearly.

• On dark backgrounds the logo should be all white.

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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LOGO USAGE
Never recreate, alter or distort the East County AWP or East County AWP JPA logos in any way.
Do not separate the mark from the type. The logos should always be present with both pieces
combined and always be scaled proportionately as one piece of art.

Altering logo colors is
NOT ALLOWED

Solid black is
NOT ALLOWED

Distorting logo proportions is
NOT ALLOWED

(larger logotype than normal)

NOT enough contrast
to see entire logo clearly

(larger logomark than normal)

Separating the logomark from the
logotype is NOT ALLOWED

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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PRIMARY COLORS
The East County AWP logo and East County AWP JPA logos are to be used in original colors.
The logos were created with process (CMYK) color values.
CMYK process, RGB web, HTML and PMS spot color equivalents have been provided in order to
ensure consistency across a variety of media.

CIRCLES

1

LEAF

2

LOGOT YPE B

LOGOT YPE A

4

3

1

2

CIRCLES
GRADIENT
IS CMYK

LEAF
GRADIENT
IS CMYK

TOP

3

LOGOTYPE A
BLUE
IS CMYK

BOT TOM

TOP

BOT TOM

C67 M2 Y0 K0

C70 M14 Y0 K0

C85 M50 Y0 K0

C50 M0 Y99 K0

C66 M23 Y100 K6

C85 M50 Y0 K0

CLOSEST MATCH

CLOSEST MATCH

CLOSEST MATCH

CLOSEST MATCH

CLOSEST MATCH

CLOSEST MATCH

PMS 306 C
C75 M0 Y5 K0
R0 G181 B226
HTML 00B5E2

PMS 299 C
C86 M8 Y0 K0
R0 G163 B224
HTML 00A3E0

PMS 3005 C
C100 M31 Y0 K0
R0 G119 B200
HTML 0077C8

PMS 375 C
C46 M0 Y90 K0
R151 G215 B0
HTML 97D700

PMS 576 C
C54 M5 Y94 K24
R120 G157 B74
HTML 789D4A

PMS 3005 C
C100 M31 Y0 K0
R0 G119 B200
HTML 0077C8

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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LOGOTYPE B
GREEN
PMS 576 C

C54 M5 Y94 K24
R120 G157 B74
HTML 789D4A
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SECONDARY COLORS
The secondary color palette is intended to complement and support the primary logo colors.
These colors are not intended for the logo; these colors are allowed for line art, fonts and other
design elements that may exist on a document that contains the logo.

PMS 2955 C

PMS 7468 C

PMS 3115 C

PMS 382 C

C10 0 M60 Y10 K53

C90 M18 Y7 K29

C59 M0 Y14 K0

C28 M0 Y10 0 K0

R0 G56 B101

R0 G115 B152

R0 G193 B213

R196 G214 B0

HTML 0 03865

HTML 0 07398

HTML 0 0C1D5

HTML C4D60 0

PMS 286 C

PMS 3135 C

50% PMS 306 C

PMS 372 C

C10 0 M75 Y0 K0

C10 0 M0 Y20 K0

C38 M0 Y3 K0

C16 M0 Y41 K0

R0 G51 B160

R0 G142 B170

R149 G216 B241

R212 G235 B142

HTML 0 033A0

HTML 0 08EA A

HTML 95D8F1

HTML D4EB8E

SECONDARY

PRIMARY

SECONDARY

PRIMARY

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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BRAND ELEMENTS
These elements are unique to the East County AWP brand and can be used together or alone in
various marketing pieces.

SK Y

STARBURST OVERLAY
95% TRANSPARENCY
PMS 3005 C

SWOOSH + SK Y

SWOOSH

SECONDARY COLOR OVERLAY
EX AMPLES, 95% TRANSPARENCY
PMS 2955 C

PMS 306 C

PMS 7468 C

PMS 3115 C

WATER + BUBBLES

PMS 306 C DIVIDER

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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OFFICIAL LETTERHEAD
Letterhead is used for all written communications from the East County AWP JPA. The letterhead
design should not be altered in any way and should always be printed in full color. Both printed and
electronic letterhead in Word and PDF are available for use.

PREFERRED

For a consistent look for correspondence, please use the font Calibri which is readily available on
most computer platforms. The Calibri font size should be no smaller than 11 point to provide clarity
and impact.

This is the official brand
letterhead with full bleeds
to be printed by a print vendor
and/or to be used in digital
correspondence.
Primary
Letterhead
with bleeds
page 1

Primary
Letterhead
with bleeds
page 2 + beyond

ALLOWED

This is the official brand
letterhead with .25 inch border
to allow for in-house printer
capabilities.

Secondary
Border
Letterhead
page 1

Secondary
Border
Letterhead
page 2 + beyond

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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POWERPOINT
A PowerPoint Master Template with a variety of Program-branded slide design options has been
created and should be used to ensure presentation consistency. For a consistent look, please use
the font Calibri which is readily available on most computer platforms.
4:3 PowerPoint Template

16:9 PowerPoint Template

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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VIRTUAL MEETINGS
Virtual Meeting Backgrounds
Electronic backgrounds are available for download to be used in Zoom, Microsoft Teams and other
virtual meeting platforms.
Zoom Background Options

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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GRAMMAR STYLE AND USAGE
MAIN MESSAGE
The East County Advanced Water Purification Program will create a new, local, sustainable and
drought-proof drinking water supply. The Program will use state-of-the-art technology to purify
East San Diego County’s recycled water to produce up to 30 percent of east county’s drinking
water supply.

YES

NEVER

ACRONYMS AND ABBREVIATIONS
Use East County Advanced Water
Purification Program in the first reference.
For additional uses, you can use East County
AWP (when referring to the Program)

ECAWP or AWP
(Always use “East County” before “AWP”)

East County AWP JPA or the JPA

East County JPA or AWP JPA

The Program (capitalize P in “Program”)

The program

EX AMPLE:

The East County AWP will produce up to 30 percent of east county’s drinking
water supply. The Program economizes long-term costs by being competitive
with imported water and wastewater treatment.

The Project
EX AMPLE:

The project
There are four design-build packages that cover the Project.

CAPITALIZATION
Always capitalize the name of the
Program, East County Advanced Water
Purification.

east county advanced water purification

Lowercase “advanced water purification”
when referring to the purification process
and not the project name.
Lowercase “east county” when
used alone.
Capitalize “East San Diego County”
when used together.
EX AMPLE:

East County Advanced Water Purification reduces East San Diego County’s
dependence on imported water. The Program’s advanced water purification
process will produce a high-quality drinking water source
Continued >
for east county.

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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GRAMMAR STYLE AND USAGE
PARTNER NAMES
Always capitalize the name of each partner:
Padre Dam Municipal Water District — Capitalize all words. Abbreviate to “Padre Dam” after
first full use of agency name.
County of San Diego — Capitalize all words. Abbreviate to “County” (uppercase) after first full
use of county name.
County of San Diego Sanitation District — Capitalize all words. Abbreviate to “County” or
“County Sanitation” (uppercase) after first full use of county name. (Note: County Sanitation is
the same partner as the County of San Diego because the County is the governing body of
the Sanitation District. This reference is used for legal and technical documents.)
City of El Cajon — Capitalize all words. Abbreviate to “El Cajon” (uppercase) after first full use.
Helix Water District — Capitalize all words. Abbreviate to “Helix” after first full use.

DATES, TIMES AND NUMBERS
• Always abbreviate or spell out the month.
EX AMPLE:

Nov. 3, 2022 or November 3, 2022 (not 11/03/22)

• Phone number is to be formatted with periods.
EX AMPLE:

619.258.4644

PREFERRED WORD CHOICES
• Use recycled water (not reclaimed water)
• Use rainwater (not rain water)
• Use customer (not ratepayer)
• Use wastewater (not sewer water)
• Use water efficiency (not water conservation)
• Use drinking water (not potable water – unless speaking to water professionals)
• Use purified water (not AWP water)

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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FONTS
In order to maintain brand consistency for both East County AWP and East County AWP JPA, these
fonts are to be used across all marketing pieces and collateral.

FOR INTERNAL USE
BODY COPY FONT FOR LETTERHEAD + POWERPOINT
Calibri Regular; kerning-optical, tracking-0; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUVWXYZ abcdefghijklmnopqrstuvwxyz 0123456789
Calibri Bold; kerning-optical, tracking-0; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUVWXYZ abcdefghijklmnopqrstuvwxyz 0123456789

FOR GRAPHIC DESIGNER USE
LOGO FONTS
Eurostile LT Bold Extended 2

ABCDEFGHIJKLMNOPQRSTUV WXYZ
abcdefghijklmnopqrstuvwxyz 0123456789
Eurostile Extended 2

ABCDEFGHIJKLMNOPQRSTUV WXYZ
abcdefghijklmnopqrstuv wxyz 0123456789

PROMOTION + MARKETING FONTS
HEADLINE COPY & SOME SUBHEAD COPY
Handel Gothic Regular, ALL CAPS: kerning-optical, tracking-50; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUV WXYZ 0123456789
SOME SUBHEAD COPY
Avenir 85 Heavy; kerning-optical, tracking-0; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUVWXYZ abcdefghijklmnopqrstuvwxyz 0123456789
BODY COPY
Avenir 55 Roman; kerning-optical, tracking-0; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUVWXYZ abcdefghijklmnopqrstuvwxyz 0123456789
BODY COPY EMPHASIS
Avenir 65 Medium Oblique; kerning-optical, tracking-0; COLOR: PMS 2955 C

ABCDEFGHIJKLMNOPQRSTUVWXYZ abcdefghijklmnopqrstuvwxyz 0123456789

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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VEHICLES AND SIGNS
Note: Logos on vehicles are not to scale.

Vehicle Logos and Magnets
Use the full color logo, either cut vinyl or magnetic decal. Sizing varies per vehicle. Logo placement
is allowed on driver and front passenger doors and/or a tailgate. Replace decals if they have faded
or cracked. Sizes vary per vehicle, see sizing below. Logo is to be maximized in the overall space
according to guidelines on page 1.

18”w - vinyl cutouts small car

22”w - vinyl cutouts SUV & pickup

Vehicle Magnets

10” x 20” - small cars

12” x 24” - SUV & pickup trucks

18” x 24” - bigger vans or trailers

Project Signage
All project construction-related signage should be approved by the community relations team through
Melissa McChesney at mmcchesney@padre.org. All signage will be developed by the community
relations team using the guidelines provided. Project contractors will produce, install, move when
advised and disassemble signage when no longer needed. A local east county sign company is
preferred and the community relations team may assist with production logistics to aid the contractor.
Project Partners:

Pipeline Construction Project
CONSTRUCTION
SEPTEMBER 20XX - WINTER 20XX

Pipeline Construction Project

DETOUR
DETOUR
INFORMATION:

INFORMATION: 619.258.4644 • Info@EastCountyAWP.com

www.EastCountyAWP.com

Construction to create a new, local, sustainable and drought-proof drinking water supply for east county.

4’h x 8’w Construction Sign

619.258.4644
Info@EastCountyAWP.com

www.EastCountyAWP.com
Construction to create a new, local, sustainable and drought-proof
drinking water supply for east county.

3’h x 2’w and 2’h x 3’w
Construction Signs

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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APPAREL OPTIONS
Note: Logo on apparel below is for placement and may vary in size/positioning from actual produced pieces.

Apparel is an important part of the East County AWP Program’s brand. The apparel options
and colors on the following pages may be used for Program-branded apparel. These selections
standardize the Program’s look within the community and increase brand awareness and recognition.
Wearing clothing with the East County AWP logo at private events or while doing other leisure activities
should be avoided. East County AWP apparel should only be worn when representing the Program.
To order any promotional or apparel items, please ﬁll out the form on page 18 and email to
info@EastCountyAWP.com
Women's Custom Embroidered Logo
Short Sleeve Solid Active Polo Shirt
Colors: True Blue, Dark Cobalt Blue, White

Women's Long Sleeve Performance Fine
Gauge Button Front Crew Cardigan Sweater
Colors: China Blue, Dark Cobalt Blue, White

Women's 3/4 Sleeve No Iron
Broadcloth Shirt
Colors: True Blue, Dark Cobalt Blue, White

Women's Short Sleeve Oxford Shirt
Colors: Blue, French Blue, White

Women's Long Sleeve Oxford Shirt
Colors: Blue, French Blue, White

Continued >
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APPAREL OPTIONS
Note: Logo on apparel below is for placement and may vary in size/positioning from actual produced pieces.

Men's 800 Down
Packable Vest

Low-Proﬁle, 6-Panel
Cotton Cap/Hat

Colors: Radiant Navy

Colors: Light Blue, White

Unisex Short Sleeve
Basic Jersey T-shirt

Men's Short Sleeve
Pocket Super-T T-shirt

Men's Mid-weight
Fleece Jacket

Adult Zip Front
Sweatshirt

Color: Dark Cobalt Blue

Color: Dark Cobalt Blue

Color: Cobalt

Color: Cobalt

Men's Embroidered Logo Short Sleeve
Polyester Polo Shirt
Colors: True Blue, Dark Cobalt Blue, White

Men's Short Sleeve Button Down
Oxford Shirt
Colors: Blue, French Blue, White

Men's Long Sleeve Straight Collar
Solid Broadcloth Shirt
Colors: Light Sea Blue, True Blue, White

To order any promotional or apparel items, please ﬁll out the form on page 18
and email to info@EastCountyAWP.com
EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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PROMOTION EXAMPLES
Examples of how the East County AWP logo, brand colors and brand elements can be used across
multiple collateral pieces. The logo is preferred on a white background. These items are not to scale.

Project Partners:

The East County Advanced Water Purification Program will create a new, local,
sustainable and drought-proof drinking water supply. The Program will use
state-of-the-art technology to purify East San Diego County’s recycled water
to produce up to 30 percent of East County’s drinking water supply.

www.EastCountyAWP.com

9300 Fanita Parkway
P.O. Box 719003
Santee, CA 92072

Melissa
McChesney
(619) 258-4644

info@eastcountyawp.com
Communications
Manager

www.EastCountyAWP.com

o: 619.572.1490
c: 619.258.4644
mmcchesney@padre.org
9300 Fanita Parkway, P.O. Box 719003, Santee, CA 92072

EMPLOYEE NAME
619.258.4644
info@eastcountyawp.com
www.EastCountyAWP.com

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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PROMOTIONAL MATERIALS,
LOGO FILES AND APPAREL
REQUEST FORM
Partner agency staff, consultants and contractors may request the Program logo and/or purchase
promotional items and apparel. To order East County AWP or East County AWP JPA apparel or
promotional materials, please complete the form below and send to info@EastCountyAWP.com.
Logo files will be sent within 48 hours. Please allow two to four weeks to receive apparel or
promotional items. Depending on the purpose of the order, consultants and contractors may need
to pay for their item(s).
Name
Agency/Company
Phone
Email
Delivery Address
Item Requested
Color (if relevant)
Size (if relevant)
Quantity
Purpose for Order
Date Required

Note(s):

EAST COUNT Y ADVANCED WATER PURIFICATION | ST YLE + BRANDING GUIDE
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Program Partners:

The East County Advanced Water Purification Program will create a new, local,
sustainable and drought-proof drinking water supply. The Program will use
state-of-the-art technology to purify East San Diego County’s recycled water
to produce up to 30 percent of east county’s drinking water supply.

www.EastCountyAWP.com

BOARD AGENDA REPORT
Meeting Date: 09-16-2021
Submitted by:

Karen Jassoy, CFO, Padre Dam Municipal Water District

Subject:

Selection of East County Advanced Water Purification Program for a $1.7m WINN Grant
from the Bureau of Reclamation

Recommendation(s):
Hear staff report; no action required.
Alternative(s):
N/A
Attachment(s):
1. Notification of selection from the Bureau of Reclamation
Funding:
Requested amount:
Funding source:

None

Project Goals: The East County Advanced Water Purification Program is a regional water and wastewater
solution. This Program is a collaborative partnership between Padre Dam Municipal Water District, County of
San Diego, the City of El Cajon and Helix Water District. It will create a new, local, sustainable and drought
proof drinking water supply using state-of-the-art technology to purify recycled water and diversify East
County’s water supply while reducing our dependence on imported water. This Program will provide up to 30
percent of East County’s drinking water demands while reducing wastewater discharge into the ocean.
Reviewed by:
Padre Dam GM
Finance

Legal Counsel
Standard Form

Action Required:
Motion
Resolution

Ordinance
None

Executive Summary:
On April 23, 2021, staff submitted an application for a WIIN Water Reclamation and Reuse Projects Grant
for the East County Advanced Water Purification (AWP) Project (Project). On August 12, 2021, staff was
notified by the United States Bureau of Reclamation (USBR) that the application was included in the list
of projects recommended for funding in 2021. Congress was informed of the recommendation on July 23,
2021. Once appropriations legislation is enacted, the USBR anticipates awarding Federal funds in the
amount of $1,700,000 for the Project.
Description:
Title XVI Congressionally Authorized Projects
The United States Bureau of Reclamation’s (USBR) Title XVI Water Reclamation and Reuse Program (Title
XVI), authorized in 1992, provides financial and technical assistance to local water agencies for the
planning, design and construction of water reclamation and reuse projects. Funding under this program
is only available for congressionally authorized Title XVI projects. Components of the East County AWP
Project (termed “Phase 1 Project” for the Title XVI grant) were approved as a San Diego Area “authorized
project” eligible for grant monies under this program. Since 2016, the firm Woodard & Curran has helped
develop five successful applications for Title XVI grant funds. To date, the “Phase 1 Project” has been
awarded a total of $20.5M, the maximum it was eligible to receive as an authorized Title XVI project.
The Water Infrastructure Improvements for the Nation Act (WIIN)
The Water Infrastructure Improvements for the Nation Act (WIIN), which was enacted in December 2016,
includes amendments to the original USBR’s Title XVI Program allowing new water recycling projects to
be eligible to receive Federal funding. The program provides up to 25 percent of the total cost of a
project’s planning, design, and/or construction that has either already been completed or will be
conducted before September 30, 2023, up to a maximum of $20 million per project. Similar to the original
Title XVI program, the WIIN grant application requires a feasibility study to determine grant eligibility.
In 2019, Woodard & Curran was engaged to prepare a feasibility study for the Project components not
included in the initial Title XVI grant program. This new “project” (termed “Phase 2 Project” for the WINN
grant) was determined to be eligible to apply for grant funding under the WIIN program. Eligibility for the
program does not entitle a project to Federal funding. Instead the USBR releases Funding Opportunity
Announcements (FOA) for the Title XVI grant annually if funds are appropriated by Congress. Applications
are accepted from approved projects and available funds are allocated among successful applicants.
On March 24, 2021 the USBR released its 2021 FOA for the WIIN grant with an extremely short application
window (1 month). With the assistance of Woodard & Curran, staff submitted an application for the
“Phase 2 Project” by the deadline of April 23. On August 12, 2021, staff was notified by the USBR that its
application was included in the list of projects recommended for funding in 2021. Congress was informed
of this recommendation on July 23, 2021. Once appropriations legislation is enacted, the USBR anticipates
awarding Federal funds in the amount of $1,700,000 for the “Phase 2 Project”.
RECOMMENDATION(S):
Hear staff report; no action required.

Page 2 of 2

Attachment 1

84- 27133
1.3.11

August 2, 2021

VIA ELECTRONIC MAIL
Padre Dam Municipal Water District
Attn: Seval Sen
9300 Fanita Parkway
Santee, CA 92701-7906
Subject: Notice of Funding Opportunity No. R21AS00429 – WaterSMART:
Title XVI WIIN Water Reclamation and Reuse Program Funding for Fiscal Year 2021
Your Application Titled, “East County Advanced Water Purification Program - Phase
2” (004)
Dear Ms. Sen:
Thank you for submitting an application under the Title XVI Water Reclamation and Reuse Program.
Reclamation conducted a review of applications for funding based on the evaluation criteria included in
the Funding Opportunity announced on March 24, 2021 and posted at www.grants.gov. The Bureau of
Reclamation is pleased to inform you that your application was included in the list of projects
recommended for funding. Congress was informed of the recommendation on July 23, 2021. Note that
Section 4009(c) of the Water Infrastructure Improvements for the Nation (WIIN) Act stipulates that
funding can only be provided after appropriations legislation is enacted designating funding to the
projects identified by Reclamation by name. Once this requirement is met, Reclamation anticipates
awarding Federal funds in the amount of $1,700,000 for your project. Therefore, financial assistance
agreements will not be executed until such appropriations legislation has been enacted.
Please note that a portion of the anticipated award will be set aside for Reclamation to ensure the
project’s Federal regulatory and statutory compliance, and to otherwise oversee the implementation of
the project. Reclamation may also adjust the award amount in order to ensure that the project remains in
compliance with statutory requirements as further information about your project is developed.
Funding for construction activities will not be released until Reclamation makes a determination of
financial capability for the project. In addition, National Environmental Policy Act and other associated
environmental and cultural compliance analyses must be completed before construction or any other
ground disturbing activities can begin. If project activities that require environmental and cultural
compliance approval begin prior to receipt of a written notice from Reclamation that all such clearances
have been obtained, the costs of such activities will not be eligible for reimbursement or application as
non-Federal cost share.
In addition, please note that in order for costs, including pre-award costs, to be eligible for inclusion in
the agreement, the cost must meet the applicable administrative and cost principles criteria established in

2

2 Code of Federal Regulations (CFR) Part 200. In particular, the procurement of goods and/or services
must be compliant with the Procurement Standards (2 CFR §200.318 through §200.327) and contract
costs must be compliant with 2 CFR §200.323 – Contract Cost and Price. A copy of the Procurement
Standards, which include the contract cost and price regulations, and Appendix II from 2 CFR Part 200,
which identifies mandatory contract content, are attached for your reference. The Federal financial
assistance regulations can be found online at www.ecfr.gov.
Thank you for your interest and participation in the Title XVI Water Reclamation and Reuse Program.
The Reclamation regional or area office that will be responsible for awarding and administering your
agreement will contact you in the coming months to finalize your award. If you have questions
concerning the next steps in awarding this agreement, please contact Ms. Amanda Erath at 303-4452766 or aerath@usbr.gov. To receive information and announcements regarding upcoming activities
under this program, please send an email with your name and email address to watersmart@usbr.gov.
Sincerely,

Darren Olson
Grants Officer

